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FFCRA and Paid Leave to Care for a Child

Across the country, schools and child care providers remain closed because of the COVID-19 pandemic.
Parents are struggling to work, maintain their families’ economic security, and care for children who would
normally be in child care or attending school.' This burden is acutely felt by women, single parents,
women of color, families of color—particularly Black, Latinx, and American Indian and Alaska Native
families—families with low incomes, and workers with unpredictable schedules."

Recognizing the pandemic’s effect on children and their families, Congress created a temporary right in the
Families First Coronavirus Response Act (FFCRA) to paid leave to care for a child whose school is closed or
child care provider is unavailable because of COVID-19." This was the first time Congress required federal
paid leave for private sector workers—an important initial step in ensuring workers paid low wages have
access to these benefits during the COVID-19 pandemic. Along with other guidance and FAQs, the U.S.
Department of Labor (DOL) recently issued a Revised Rule, interpreting the FFCRA."Y

This fact sheet provides information from DOL’s Revised Rule and sub-regulatory guidance on working
parents’ rights to COVID-related paid sick days and paid family leave to care for a child whose school is
closed or child care provider is unavailable.” As recognized by a federal district judge, many of DOL’s
interpretations of the FFCRA continue to significantly undermine the law’s purpose of providing crucial
paid sick days and paid family leave to employees who need to care for themselves and others. Congress
must remedy this in its next relief package.

FFCRA Leave Rights to Care for a Child

= Eligible employees and self-employed individuals can take up to 12 weeks’ paid leave by the end
of 2020 to care for a child"i whose school or place of care is closed, or whose child care provider is
unavailable because of COVID-19.

o Child includes:

= abiological, adopted, or foster child, a stepchild, a legal ward, or a child of a person
standing in loco parentis, who is under 18 years of age; or

= an adult child (18 years of age or older) who is incapable of self-care because of a
mental or physical disability.

o A place of care is a physical location in which care is provided for a child, such as child care
programs (including but not limited to center- or home-based care programs), preschools,
before- and after-school care programs, schools, homes, summer camps, summer
enrichment programs, and respite care programs.

o A school or place of care is closed if the physical location where the child received
instruction or care is closed, even if the school is providing online instruction or distance
learning.
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o A child care provider is someone who cares for the child such as a nanny; au pair;
babysitter; and family, friend, and neighbor caregiver. These providers are included, even if
they do not charge for care.

o Wages and reimbursement: Employees will receive 2/3 of their wages, up to $10,000 total in
2020. Some self-employed individuals are eligible for a tax credit covering days they are
unable to perform services in any trade or business because of caring for a child.

= Leave can usually be taken intermittently

o DOL has allowed intermittent leave only with the employer’s consent (DOL allows some
exceptions for what is considered “intermittent,” which is addressed further below).

o Intermittent leave may mean taking off whole-day increments (every Tuesday, for example),
or may mean that while teleworking an employee takes leave for shorter periods of time,
such as 90 minutes.

= Emergency family leave provides a new reason for leave under the FMLA, but not an additional
amount of leave.

o DOL has specified that the 12 weeks of emergency family leave for employees who need to
care for a child will be limited by any FMLA leave an employee has already taken during the
year.

o Employees who have already exhausted their FMLA leave, such as new parents, may not be
able to access this new benefit Congress created to respond to the pandemic. Additionally,
employees who take 12 weeks to care for a child whose school is closed will not have access
to any FMLA leave for the rest of the year.

= Broad exemptions limit access to these critical provisions.

o The FFCRA allowed DOL to exempt certain small businesses with fewer than 50
employees from providing this leave when doing so would jeopardize the viability of the
business.

o DOL has also allowed employers of health care providers and emergency responders to
opt out of providing leave.

Leave Rights and Hybrid In-Person/Virtual School

= Hybrid School: When a child’s school is operating on a hybrid basis, in which students alternate
between in-person and remote learning, employees can take paid leave for the days their child is
engaged in remote learning. School is “closed” for the child on those days.

* Choosing to stay home: According to DOL, parents who select an option of remote learning when
in-person attendance is available are not allowed to take paid leave for days their child’s school is
open for optional in-person learning. If the child is eligible for paid sick days for another FFCRA
reason, an employee may be able to take paid leave to care for the child for that reason, but that
will be limited to 80 hours of emergency paid sick leave (or whatever balance remains for those
employees who have previously used any of that leave).

* Intermittent Leave: According to DOL, parents taking leave to care for a child whose school is
operating on an alternating in-person/virtual schedule are not taking intermittent leave. Such
working parents, therefore, should not require employer consent for leave.

The Urgent Need for Permanent and Comprehensive Paid Leave

CLASP continues to advocate for Congress to fill the gaps in FFCRA and the Coronavirus Aid, Relief, and
Economic Security (CARES) Act that left millions of working people without the supports they need to
balance work and caregiving responsibilities. Congress must expand and extend the emergency paid sick
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days and emergency leave provisions in FFCRA, as well as provide at least $50 billion in relief for child care
to safely sustain the sector during the pandemic."

Congress must also pass permanent, national, comprehensive paid sick days and paid family and medical
leave. Paid leave is essential to protect the health of workers, their families, and our communities. As
jurisdictions around the country consider how to re-open schools and child care providers, they can only
do so safely by maintaining low levels of community transmission. The FCCRA and CARES Act continue to
play a critical role here—ensuring that workers who are sick or exposed can stay home to care for
themselves and to reduce transmission, while also ensuring parents can take necessary leave to care for
children who are unable to be in school or child care full time. Now more than ever, our country needs
permanent, inclusive, and comprehensive paid leave to survive this pandemic and guard against the next
crisis we might face.
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i On March 18, 2020, Congress passed the Families First Coronavirus Response Act (FFCRA), providing some employees up to
10 paid sick days and up to 12 weeks of family leave (with 10 of the weeks paid), in addition to other critical measures. On
March 27, 2020, Congress passed and the president signed the Coronavirus Aid, Relief, and Economic Security (CARES) Act,
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¥The U.S. Department of Labor (DOL) had issued a Temporary Rule interpreting the FFCRA. In response to a lawsuit by the
New York Attorney General challenging provisions of the Temporary Rule that restricted workers’ access to leave, a federal
district Judge vacated portions of the Temporary Rule. DOL then issued a Revised Rule, effective September 16 -
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v CLASP has also published a fact sheet on “Paid Sick Days and Paid Leave Provisions in FFCRA and CARES Act,” CLASP,
March 20, 2020, https://www.clasp.org/publications/fact-sheet/paid-sick-days-and-paid-leave-provisions-ffcra-and-
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VI'FFCRA specifically refers to “son or daughter,” but CLASP is using “child” to be inclusive of nonbinary children.

Vi Stephanie Schmit, “Why We Need $50 billion in Pandemic Child Care Relief,” CLASP, May 5, 2020,
https://www.clasp.org/publications/fact-sheet/why-we-need-50-billion-pandemic-child-care-relief-state-state-
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