LS P

Policy solutions that work for low-income people

December 7, 2018
Submitted via www.regulations.gov

Samantha Deshommes, Chief

Regulatory Coordination Division, Office of Policy and Strategy
U.S. Citizenship and Immigration Services

Department of Homeland Security

20 Massachusetts Avenue NW

Washington, DC 20529-2140

Re: DHS Docket No. USCIS-2010-0012, RIN 1615-AA22, Comments in Response to Proposed Rulemaking:
Inadmissibility on Public Charge Grounds

Dear Sir/Madam:

The Center for Law and Social Policy (CLASP) is grateful for the opportunity to comment on the proposed public
charge regulation published in the Federal Register on October 10, 2018.

Established in 1969, CLASP is a national, non-partisan, non-profit, anti-poverty organization that advances policy
solutions for low-income people. Our comments draw upon the work of CLASP experts in the areas of immigration
and anti-poverty policies. As a national anti-poverty organization, we understand the critical importance of
federal programs that support the health and economic well-being of low-income families.

CLASP strongly opposes the Department of Homeland Security’s proposed regulation regarding public charge.
We urge that the rule be withdrawn in its entirety, and that long standing principles clarified in the 1999 field
guidance remain in effect. The proposed regulation is unjustified, contradictory to available research, and goes
far beyond the agency’s authority and Congressional intent. It would make—and has already made—millions of
immigrant families afraid to seek programs that support their basic needs. Research indicates that the proposal
will deter immigrants and their families from using the programs their tax dollars help support, preventing access
to essential health care, healthy, nutritious food and secure housing.! The proposal also makes fundamental and
deeply damaging changes to the criteria for long-term permanent resident status that will elevate wealth over
traditional criteria such as work and family - representing a sharp break with the past and particularly harming
immigrants with low-wage jobs, parents caring for children, and their families.

1 Jeanne Batalova, Michael Fix, and Mark Greenberg "Chilling Effects: The Expected Public Charge Rule and Its Impact on Legal
Immigrant Families’ Public Benefits Use" (Washington, DC: Migration Policy Institute, 2018)
https://www.migrationpolicy.org/research/chilling-effects-expected-public-charge-rule-impact-legal-immigrant-families;
Neeraj Kaushal and Robert Kaestner, “Welfare Reform and health insurance of Immigrants,” Health Services Research, 40(3),
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Both of these massive changes -- discouraging enrollment by immigrants and their families in crucial health and
nutrition programs and destabilizing working families through denial of lawful permanent residency -- would
increase poverty, hunger, ill health and unstable housing. This rule would exclude low- and moderate-income
working families whose contributions are essential to the economy and likely to grow over time and generations.
These proposed changes also have profound and damaging consequences for the well-being and long-term
success of immigrants and their families, including US citizen children. And beyond immigrants themselves, the
proposal harms localities, states, and health care providers and facilities.

We summarize below and explain in more detail in the comments that follow five reasons why the Department
should immediately withdraw this proposed regulation. Specifically, the proposal:

(1) Is aradical change that goes far beyond the agency’s authority and far beyond congressional intent;

(2) Would harm a far larger population and far more seriously than the rule acknowledges, potentially
tens of millions of people;

(3) Would cause permanent harm to children, women, young adults, and families;

(4) Would significantly harm communities, schools, health care systems, states, localities, businesses and
higher education; and

(5) Would disproportionately harm certain vulnerable and/or legally protected populations.

At the close of our detailed comments, we also address the proposed rule section by section and directly answer
the specific questions raised by the Department in the Notice of Proposed Rulemaking.

The proposed rule is a radical change that goes far beyond the agency’s authority and far beyond Congressional
intent.

The rule makes two massive backdoor changes in current policy. First, under current policy, only cash “welfare”
assistance for income maintenance and government funded long-term care received or relied upon by an
applicant can be taken into consideration in the “public charge” test —and only when a person is “primarily
dependent” on it. The proposed rule would alter the test dramatically, abandoning the enduring meaning of a
public charge as a person who depends on the government for subsistence. Instead, the proposed rule would
include a wide range of low-wage workers and others with modest incomes who get help paying for health,
nutrition, or housing.

Specifically, the proposed rule would consider a much wider range of government programs in the “public
charge” determination, many of which typically go to working families: most Medicaid programs (including
program options explicitly available to states to support immigrants), housing assistance such as Section 8 housing
vouchers, Project-based Section 8, or Public Housing, SNAP (Supplemental Nutrition Assistance Program) and
even assistance for seniors who need help paying for prescription drugs. To give a sense of the scale of the
change, if the old criterion were applied to U.S.-born citizens, it would exclude one in twenty people. But the new
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criterion would exclude more than six times as many, one in three U.S.-born citizens, or tens of millions of people
who get help in any given year paying for health, food, or housing.?

Second, the proposed rule also makes massive changes to existing policy regarding the criteria for lawful
permanent residency. Although the proposal claims to maintain a “totality of the circumstances” approach,
weighing the person’s age, health, resources, education, family situation, and a sponsor’s affidavit of support, in
fact it greatly increases the chances of a negative outcome for ordinary working families without wealth or high
incomes, by assigning a negative weight to many factors that are closely correlated (such as having a low income,
having a poor credit score, and having requested an immigration fee waiver). . In addition, the proposed rule
details how being a child or a senior, having a number of children, or having a treatable medical condition could
be held against immigrants seeking a permanent legal status.

A recent study by the Migration Policy Institute gives a sense of the scale here. When recent green card recipients
are compared to the new criteria, over two-thirds would have at least one negative factor and more than 40% had
two or more.® Thus, denials for lawful permanent residency applications would likely skyrocket under the new
proposal.

Thus, the effects of the rule would be radical — not a modest change or clearer definition or “improved efficiency”
as the summary suggests. The proposed rule would reshape the structure of our legal immigration system and
redefine who is ‘worthy’ of being an American — shifting immigration away from working people and the world’s
dreamers and strivers and towards those who bring high incomes, and financial assets.

The radical changes embodied in the proposed rule would reverse more than a century of existing law, policy, and
practice in interpreting the public charge law, under which the receipt of non-cash benefits has never been the
determining factor in deciding whether an individual is likely to become a public charge. For almost two decades,
U.S. immigration officials have explicitly reassured, and immigrant families have relied on that assurance, that
participation in programs like Medicaid and SNAP (formerly food stamps) would not affect their ability to become
lawful permanent residents.

Congress has had several opportunities to amend the public charge law but each time has instead affirmed the
existing administrative and judicial interpretations of the law. This includes an explicit opportunity just after the
passage of the 1996 Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA), in the lllegal
Immigration Reform and Immigrant Responsibility Act (IIRIRA), where Congress merely codified the case law
interpretation of public charge. When the passage of PRWORA led to confusion about the implications for non-
cash benefits, the then-Immigration and Naturalization Service issued an administrative guidance and a notice of
proposed rulemaking in 1999 to provide clarity on the existing practice — administrative guidance that remains in
effect today. Thus, there is no evidence at all in the record of Congressional or administrative action to support

2 Danilo Trisi “One-Third of U.S.-Born Citizens Would Struggle to Meet Standard of Extreme Trump Rule for Immigrants”
(Washington, DC: CBPP, September 2018), https://www.cbpp.org/blog/one-third-of-us-born-citizens-would-struggle-to-
meet-standard-of-extreme-trump-rule-for.
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the assertion in this October 2018 proposed rule that the radical new proposals envisioned today follow from
PRWORA.

The proposed public charge regulation also conflicts with Congressional actions that recognize the importance of
access to health care and nutrition benefits for immigrants and explicitly remove barriers to access, including the
2002 Farm Bill and the 2009 Children’s Health Insurance Program Reauthorization. Thirty-three states have
elected to provide Medicaid coverage to lawfully residing children and/or pregnant women without a five-year
waiting period.* And the regulation conflicts with Congress’s recognition in PRWORA that Medicaid should be de-
linked from cash assistance and its associated time limits, because health coverage under Medicaid is an
important support to families pursuing self-sufficiency, not an obstacle.

The proposed regulatory provisions that ostensibly implement the totality of circumstances test for denial are
deeply problematic and would substantially disadvantage workers, families, and seniors who are not wealthy.
Specifically, the listing of factors and additional criteria is arbitrary, unrelated to the statute, and has the effect of
undermining statutory intent by creating a large number of ways to fail and very few ways to pass. The whole
approach of the rule —in creating multiple reasons for low-income workers to fail —is directly at odds with the
prospective nature of the public charge determination and completely fails to consider the clear evidence that
immigrants improve their economic status over time.>

The rule is also inconsistent with Congressional intent as expressed through other laws. The treatment of
disability as purely a burden is inconsistent with modern understanding of disability and reflects a perspective
that Congress has explicitly rejected in multiple statutes, including the Americans with Disabilities Act. The
inclusion of English-language proficiency as a factor in the public charge test raises major concerns given the
Supreme Court’s finding that discrimination on the basis of language or English proficiency is a form of national
origin discrimination.

Finally, the Department’s proposal appears to be driven by the Administration’s racial animus and desire to
restrict immigration from certain countries. While not consistent with DHS’ statutory authority, the rule is
consistent with the Administration’s consistent public record of explicit hostility to immigrants from Latin America
and Africa, and it will have a disproportionately damaging impact on people of color, particularly Latino, AAPI, and
Black immigrants.

The proposed rule would harm a far larger population and far more seriously than the text acknowledges,
potentially tens of millions of people.

The proposed rule would harm far more people than the estimates it presents acknowledge, based on extensive
research that documents and estimates the scale of the “chilling effect” — meaning the effect of making
individuals afraid to access programs and undermining access to critical health, food, and other supports for

4 National Immigration Law Center, “Medical Assistance Programs for Immigrants in Various States,”
https://www.nilc.org/wp-content/uploads/2015/11/med-services-for-imms-in-states.pdf

5 Leighton Ku and Drishti Pillai, The Economic Mobility of Immigrants: Public Charge Rules Could Foreclose Future
Opportunities (November 15, 2018). Available at SSRN: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3285546.



https://www.nilc.org/wp-content/uploads/2015/11/med-services-for-imms-in-states.pdf
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3285546

eligible immigrants and their families. Among the most harmed by the proposed rule are children, including U.S.
citizen children, who would likely decrease participation in support programs, despite remaining eligible. Previous
research that studied use of benefits by immigrant and mixed status families after the eligibility changes in the
1990s showed decreased enrollment in Medicaid and CHIP even among those who remained eligible.® Based this
research, social scientists project that immigrants' use of health, nutrition, and social services could decline
significantly if the proposed public charge rule were finalized.” Research suggests that these estimates from the
past (often from the period after PRWORA) may underestimate the chilling effect today, because of the many
factors already causing fear and withdrawal from crucial supports among immigrant families.

Our detailed comments include estimates by independent researchers of the effect on the lives of immigrants and
their families, using multiple methodologies. All show large impacts. For example, researchers estimate that
approximately 25.9 million people would be potentially chilled by the proposed public charge rule, accounting for
an estimated 8% of the U.S. population. This number represents individuals and family members with at least one
non-citizen in the household and who live in households with earned incomes under 250% of the federal poverty
level. Of these 25.9 million people, approximately 9.2 million are children under 18 years of age who are family
members of at least one noncitizen or are noncitizen themselves, representing approximately 13% of our nation’s
child population.® In another estimate focused specifically on health impacts, researchers found that up to 4.9
million individuals, including U.S. citizen children, could lose health insurance.® Researchers are also finding that
both administrative data and interviews with immigrant families are already showing this effect.°

6 Neeraj Kaushal Robert Kaestner, “Welfare Reform and Health Insurance of Immigrants,” Health Services Research,40(3),
(2005), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1361164/; Michael Fix, Jeffrey Passel, Trends in Noncitizens’ and
Citizens’ Use of Public Benefits Following Welfare Reform 1994-97 ,The Urban Institute, 1999,
https://www.urban.org/sites/default/files/publication/69781/408086-Trendsin-Noncitizens-and-Citizens-Use-of-Public-
Benefits-Following-Welfare-Reform.pdf; Namratha R. Kandula, et. al, “The Unintended Impact of Welfare Reform on the
Medicaid Enrollment of Eligible Immigrants, Health Services Research, 39(5), (2004),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC1361081/; Rachel Benson Gold, Immigrants and Medicaid After Welfare
Reform, The Guttmacher Institute, 2003), https://www.guttmacher.org/gpr/2003/05/immigrants-and-medicaid-after-
welfare-reform.

7 Jeanne Batalova, Michael Fix, Mark Greenberg Chilling Effects: The Expected Public Charge Rule and Its Impact on Legal
Immigrant Families’ Public Benefits Use, Migration Policy Institute, 2018, https://www.migrationpolicy.org/research/chilling-
effects-expected-public-charge-rule-impact-legal-immigrant-families. Fix, Trends in Noncitizens’ and Citizens’ use of Public
Benefits; Michael Fix, JeffreyPassel, The Scope and Impact of Welfare Reform’s Immigrant Provisions, Urban Institute, 2002,
https://www.urban.org/research/publication/scope-and-impact-welfare-reforms-immigrant-provisions; Kandula The
Unintended Impact of Welfare Reform on Medicaid Enrollment of Eligible Immigrants.

8 Manatt Health, 2012-2016 5-Year American Community Survey Public Use Microdata Sample (ACS/PUMS); 20122016 5-Year
American Community Survey (ACS) estimates accessed via American FactFinder; Missouri Census Data Center (MCDC) MABLE
PUMA-County Crosswalk, 2018, https://www.manatt.com/Insights/Articles/2018/Public-Charge-Rule-Potentially-Chilled-
Population.

9 Manatt Health “Public Charge Proposed Rule: Potentially Chilled Population Data Dashboard” (New York, NY: Manatt
Health, October 2018), https://www.manatt.com/insights/articles/2018/public-charge-rule-potentially-chilled-population;
Samantha Artiga, Rachel Garfield, Anthony Damico “Estimated Impacts of the Proposed Public Charge Rule on Immigrants
and Medicaid” (Washington, DC: KFF, October 2018), http://files.kff.org/attachment/Issue-Brief-Estimated-Impacts-of-the-
Proposed-Public-Charge-Rule-on-Immigrants-and-Medicaid.

10 Allison Bovell-Ammon, Boston Medical Center, Stephanie Ettinger de Cuba, Boston University School of Medicine, Diana
Cutts, Hennepin County Medical Center, and Sharon M. Coleman, Boston University School of Public Health, “Trends in food
insecurity and SNAP participation among immigrant families of US born young children” (November 2018),
https://apha.confex.com/apha/2018/meetingapp.cgi/Paper/416646.
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A very large body of research, cited in our detailed comments, finds that participation in health, nutrition,
housing, and other basic needs programs positively influences children’s and adults’ health in both the short- and
long-run as well as educational and economic attainment. Because the rule fails to acknowledge this extensive
evidence, it drastically understates the harm that arises from immigrants’ and their families’ withdrawal from
benefits.

Finally, the Department fails to adequately evaluate impacts of the proposed rule, including in its discussions of
the costs and benefits in both the rule and preamble. It leaves out whole categories of impact to individuals and
families, state and local economies, and sectors of the economy and provides neither quantitative nor qualitative
estimates of those costs it does mention. For example, it makes no effort to measure the economic impact of the
rules on states, despite the considerable evidence of economic and fiscal losses associated with the rule. The
Fiscal Policy Institute estimates $17.5 billion in loss of health care and food supports, $33.8 billion in potential
economic ripple effects of this lost spending, and 230,000 in potential jobs lost because of this reduction in
federal spending, under a 35 percent disenrollment scenario.!! As a result of its failure to identify and estimate
the impacts of the proposed regulation, and its neglect of the extensive research record, the Department fails to
provide the information needed to seriously assess the rule and consistently and substantially underestimates its
damage and costs.

The proposed regulation would cause permanent harm to children, women, young adults, and families.

The changes in the proposed rule undercut the foundations that children need to thrive and families to succeed,
causing both immediate and long-term harm. Evidence from decades of research using many different methods
shows that essential health, nutrition, and housing assistance prepares children to be productive working adults —
and that children’s access to these benefits is highly dependent on their parents’ and families’ access and
economic stability, not separable.

The damaging consequences of the proposed rule would affect millions of women and children in communities
across the United States and produce ripple effects on the health, development, and economic outcomes of
generations to come. One in four children in the U.S. — nearly 18 million children — has at least one immigrant
parent, and the vast majority (about 88 percent or 16 million) are U.S.-born citizens.!? Immigrant women
comprise 52 percent of the U.S. immigrant population, and many are parents of U.S. citizen children.?* Young
adults who are immigrants, also crucial to America’s economic future, represent 8 percent of the immigrant
population and 10 percent of all young adults.** For all these groups, the rule moves policy in exactly the wrong
direction both morally and in terms of the nation’s self-interest — towards placing a generation of children and
families more at risk instead of investing in their futures.

11 Fiscal Policy Institute “Only Wealthy Immigrants Need Apply: How A Trump Rule’s Chilling Effect Will Harm the U.S.” (New
York, NY: FPI, 2018) http://fiscalpolicy.org/public-charge.

12 State Immigration Data Profiles, “United States - Demographics & Social,” Migration Policy institute, n.d.,
https://www.migrationpolicy.org/data/state-profiles/state/demographics/US.

13 Jie Zong, Jeanne Batalova, and Jeffrey Hallock, “Frequently Requested Statistics on Immigrants and Immigration in the
United States,” Migration Policy Institute, February 8, 2018, https://www.migrationpolicy.org/article/frequently-requested-
statistics-immigrants-and-immigration-united-states.

14 CLASP analysis of 2016 American Community Survey Data
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The proposed rule would be particularly harmful to the economic security, health, and wellbeing of immigrant
women, who make up more than half of the U.S. immigrant population and are already more likely to be
economically insecure. On nearly every dimension of the proposed public charge definition, immigrant women
would face disadvantages making them far less likely to pass the public charge test: immigrant women—as all
women—have lower earnings then men,'> immigrant women are more likely to be primary caregivers!® and less
likely to be employed; ¥ immigrant women are more likely to live in household with children, and therefore, have
larger household sizes; and immigrant women are more likely to receive Medicaid or SNAP benefits, compared to
their male counterparts.’® Moreover, the proposed rule’s unprecedented consideration of Medicaid as part of the
public charge determination poses a dire threat to the health of immigrant women, because of Medicaid’s
importance to women’s health needs throughout their lives. For pregnant immigrant women, research suggests
that restricted access to Medicaid and SNAP risks increasing maternal mortality and have serious health
implications for their U.S. citizen children. The rule also places barriers in the way of economic success for young
adults in immigrant families, particularly by making it harder for young people to access supports like Medicaid
and housing subsidies that make it possible for low-income students to complete post-secondary credentials.

The rule will also disproportionately disadvantage immigrant children, immigrant women, and parents of young
children in denials of lawful permanent residency as a result of the proposed negative factors. The MPI study of
current green card holders highlights the disproportionate impact of the new criteria on women and especially
mothers, particularly the negative weight given to neither working nor being in school.’ Disqualifying mothers in
low-income families dramatically disadvantages their children, including citizen children, by destabilizing families,
making it harder for a remaining wage-earner to make ends meet, and preventing a mother’s return to the labor
force in the future.

Finally, the rule imposes major damage on citizen children, despite saying that they are not included. The rule
effectively creates a second class of children who are less likely to access health, nutrition, and housing programs
and therefore less likely to achieve their full potential. The transfer payment analysis provided by the
Department explicitly depends on citizen children losing benefits — and it sharply underestimates the number of
children who we already know are losing access and the likely consequences, as explained earlier Extensive
historical evidence shows that the only way to protect children’s access to health care and nutrition is to make it
simple and keep these programs out of the public charge determination — otherwise, parents cannot take the risk
of enrolling their families.

15 Ariel G. Ruiz, Jie Zong, Jeanne Batalova, Immigrant Women in the United States, Migration Policy Institute, 2015,
https://www.migrationpolicy.org/article/immigrant-women-united-states.

16 D’Vera Cohn, Gretchen Livingstone, and Wendy Wang, After Decades of Decline, a Rise in Stay-At-Home Mothers, Pew
Research Center, 2014, http://www.pewsocialtrends.org/2014/04/08/chapter-2-stay-at-home-mothers-by-demographic-
group/.

17 Ruiz, Immigrant Women in the United States.

18 Sarah Flood, Miriam King, Renae Rodgers, Steven Ruggles, and J. Robert Warren National Women’s Law Center calculations
based on U.S. Census Bureau, 2017 Current Population Survey, Integrated Public Use Microdata Series, Current Population
Survey: Version 6.0 : IPUMS, 2018. https://doi.org/10.18128/D030.V6.0.

1% Randy Capps, Mark Greenberg, Michael Fix, and Jie Zong, “Gauging the Impact of DHS’ Proposed Public-Charge Rule on U.S.
Immigration,” Migration Policy Institute, November 2018, https://www.migrationpolicy.org/research/impact-dhs-public-
charge-rule-immigration.
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Further, the increased denial of lawful permanent residency to low-income mothers and fathers will also target
citizen children, destabilizing families economically and placing parents who do not achieve permanent status at
risk of becoming undocumented, with attendant risks to children’s wellbeing. Research consistently points to the
importance of immigrant parents’ long-term status for family economic stability and children’s outcomes. Yet
with the explicit use of the poverty line and household size as criteria, parents with children are
disproportionately targeted for denial by the rule.

The proposed regulation would significantly harm localities, states, businesses, schools and health care
providers.

The impacts of the proposed regulation go far beyond individuals and families. Mass disenrollment from SNAP
and Medicaid will have devastating ripple effects on states and communities nationwide. The impacts begin with
health care providers (for Medicaid) and grocery stores (for SNAP) losing money and spread as struggling families
spend less in other areas. In addition, the consequences of mass disenrollment within the health care industry,
particularly for safety net hospitals and clinics are dire. The effects of hospital closures include a sharp decrease
in access to care and even death rates for all residents of their service areas — that is, far more than immigrant
families alone -- as well as economic effects, since hospitals are major employers. The loss of jobs associated with
a hospital closure is especially devastating in rural areas, which have smaller populations and a historic reliance on
declining industries.?° Moreover, some industries and employers will not locate in an area without a hospital,
leaving communities without hospitals unable to attract some employers. 2

States and localities also suffer when they must deal with the public health and fiscal consequences of choices by
immigrants and their families to forego health care. The proposed rule would effectively override state options to
extend coverage to all lawfully residing pregnant women and/or children — an option that 33 states have chosen
to take up.?? Covering low-income pregnant women and children improves their health and the health of their
babies and saves states money. Studies have found that every state dollar spent on prenatal care saves states
between $2.57 and $3.38 in future medical costs.?*Disruption and costs to K-12 education are also a major
concern for states, localities, businesses, and schools. Inadequate nutrition, a lack of routine medical care, and
unstable housing directly affect educational outcomes and the health and wellbeing of students.

In addition to costs related to added health and educational burdens, state and local agencies that administer
health, nutrition, and housing programs will also face new administrative challenges. Additions to the workload of
state and local agencies include providing documentation of benefit receipt to green card applicants as required

20 Jane Wishner, Patricia Solleveld, et al., A Look at Rural Hospital Closures and Implications for Access to Care: Three Case
Studies, Kaiser Family Foundation, 2016, www.kff.org/medicaid/issue-brief/a-look-at-rural-hospital-closures-and-
implications-for-access-to-care.

21 Wishner, A Look at Rural Hospital Closures and Implications for Access to Care.

22 National Immigration Law Center, Health Care Coverage Maps, 2018, https://www.nilc.org/issues/health-
care/healthcoveragemaps/.

23 Robin D. Gorsky, John. P. Colby, “The Cost Effectiveness of Prenatal Care in Reducing Low Birth Weight in New Hampshire,”
Health Services Research 23, no. 5 ( 1989): 583-598, https://www.ncbi.nIm.nih.gov/pmc/articles/PMC1065587/; Institute of

Medicine, “Preventing Low Birth Weight,” (1985).
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by draft from 1-944, responding to consumer inquiries related to the new rule, duplicative work for agencies
resulting from families disenrolling and returning to the caseloads, and modifying existing communications and
forms related to public charge. Furthermore, the inclusion of Medicaid and SNAP in public charge review will
undermine state efforts to streamline enrollment processes between different public assistance programs.

Finally, the proposed changes will have a direct impact on businesses big and small, hurting workers across all
wage ranges and damaging state and local governments’ ability to support their residents in achieving higher
education and workforce policy goals. Particularly for low-wage workers, the proposed changes will destabilize
their lives and make it harder for them to sustain steady employment, making it more difficult for employers such
as home care agencies or retail businesses to attract and retain workers and potentially disrupting local
economies.

The proposed regulation would disproportionately harm certain vulnerable and/or legally protected
populations.

In addition to the consequences for people of color, women, children, and young adults already analyzed, the
proposed rule is particularly damaging to other specific populations. Our comments address the disproportionate
harms caused to victims of domestic violence and sexual abuse, individuals living with disabilities (including
individuals living with HIV/ AIDS and children with special health care needs), seniors, and lesbian, gay, bisexual,
and transgender immigrants and their families. These groups should be of special concern because they are
particularly vulnerable and/or legally protected.

For these reasons and those detailed in the comments that follow, the Department should immediately withdraw
its current proposal. The damage on all these dimensions cannot be mitigated merely by narrowing the scope of
the rule; it must be withdrawn. We encourage the Department to dedicate its efforts to advancing policies that
truly support economic security, self-sufficiency, and a stronger future for the United States by promoting — rather
than undermining — the ability of immigrants, their families and children, their communities, and the businesses
and nonprofit institutions in those communities to thrive. Similarly, we urge the Department to support rather
than undermine the efforts of states to promote healthy and economically secure families and communities
including immigrant families and communities — rather than to impose costs and barriers to state budget, policy,
and legislative choices.

We present our detailed comments under the five broad themes identified above and refer within the thematic
sections to the specific provisions addressed. In Section VI, we offer as section by section analysis of the proposed
rule and answer questions posed by the Department. Due to the length of our comments and for your
convenience, we have also provided a table of contents.
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. THE PROPOSED REGULATION IS A RADICAL CHANGE THAT GOES FAR BEYOND THE AGENCY’S
AUTHORITY AND FAR BEYOND CONGRESSIONAL INTENT

Shortly after President Trump’s inauguration in January 2017, an official within his administration leaked a draft of
an Executive Order titled “Executive Order on Protecting Taxpayer Resources by Ensuring Our Immigration Laws
Promote Accountability and Responsibility.”?* The Executive Order instructed DHS to “rescind any field guidance”
and “propose for notice and comment a rule that provides standards for determining which aliens are
inadmissible or deportable on public charge grounds”—i.e., if a non-citizen is “likely to receive” or does receive
means-tested “public benefits.”? Although the draft Executive Order was never officially released or signed by
President Trump, it is now being implemented through this NPRM. It is against this political backdrop that this
administration has now proposed changing the way the public charge ground of inadmissibility has been defined
and interpreted for the last three centuries.

a. The Proposed Regulation Is A Radical Expansion of The Public Charge Concept

While DHS repeatedly claims that this rule is simply providing "clarification and guidance" regarding existing law,
the truth is that it would radically expand the concept of "public charge." The proposed rule would alter the test
dramatically, abandoning the enduring meaning of a public charge as a person who is primarily dependent on the
government for subsistence, and changing it to mean anyone who receives "financial support from the general
public through government funding (i.e. public benefits)."

Under the proposed rule, receiving benefits worth just 15% of the federal poverty level for a household of one in
public benefits—just $5 a day regardless of family size -- would make one a public charge. This absolute standard
overlooks the extent to which the person is supporting themselves. For example, a family of four that earns
$43,925 annually in private income but receives just $2.50 per day per person in monetizable public benefits
would be considered a public charge. This is true even though they would be receiving just 8.6 percent of their
income from the government programs, meaning that they are 91.4 percent self-sufficient.?

The proposed rule would also greatly expand the programs considered in a public charge determination. Under
current policy, only cash “welfare” assistance for income maintenance and government funded long-term care
received or relied upon by an applicant can be taken into consideration in the “public charge” test. The proposed
rule would include a wide range of low-wage workers and others with modest incomes who get help paying for
health, nutrition, or housing. Specifically, the proposed rule would consider a much wider range of government
programs in the “public charge” determination, many of which typically go to working families: most Medicaid

% See Memorandum from Andrew Bremberg Regarding Executive Order on Protecting Taxpayer Resources by Ensuring Our
Immigration Laws Promote Accountability and Responsibility (Jan. 23, 2017),

https://www.nafsa.org/uploadedFiles/NAFSA Dojo/Professional Resources/Browse by Interest/International Students an
d Scholars/DraftEOtaxprograms.pdf.

2> See Memorandum from Andrew Bremberg Regarding Executive Order on Protecting Taxpayer Resources by Ensuring Our
Immigration Laws Promote Accountability and Responsibility (Jan. 23, 2017),

https://www.nafsa.org/uploadedFiles/NAFSA Dojo/Professional Resources/Browse by Interest/International Students an
d_Scholars/DraftEOtaxprograms.pdf.

26 David Bier, New Rule to Deny Status to Immigrants Up to 95% Self-Sufficient, The Cato Institute, 2018,
https://www.cato.org/blog/new-rule-deny-status-immigrants-95-self-sufficient.
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programs (including program options explicitly available to states to support immigrants), housing assistance such
as Section 8 housing vouchers, Project-based Section 8, or Public Housing, the Supplemental Nutrition Assistance
Program (SNAP), and even assistance for seniors who need help paying for prescription drugs (Medicare Low
Income Subsidy).

To give a sense of the scale of the change, if the current standard for receipt of benefits were applied to U.S. born
citizens, it would exclude one in twenty people. But the new standards would exclude more than six times as
many people -- nearly one in three U.S.-born citizens, or tens of millions of low-and moderate-income people who
get help in any given year paying for health, food or housing. And these figures are based only on one year of
assistance, while the rule actually proposes to look back over three years.?”

In part because of statutory limitations on which lawfully present immigrants are eligible to receive public
benefits, immigrants subject to the public charge test are actually far less likely than low-income U.S. born-citizens
to receive these benefits.?® As recognized by DHS, the data offered in Table 11 of the proposed rule do not allow
distinguishing between individuals subject to the public charge determination and those who are not. However,
as discussed in more detail in the following sections, because of the sweep and complexity of the proposed rule, it
is likely to deter or "chill" immigrants who are not subject to the public charge test (such as refugees and asylees)
as well as citizens with immigrant family members, from receiving these benefits, as well as frighten people away
from receiving benefits that are not listed in the proposed rule.

b. The Proposed Regulation Would Drastically Reshape Our System of Family-Based Immigration

The proposed rule also makes massive changes to existing policy regarding the criteria for lawful permanent
residency. The proposed rule would reshape the structure of our legal immigration system and redefine who is
‘worthy’ of being an American— shifting immigration away from working people and the world’s dreamers and
strivers and towards those who bring high incomes, and financial assets.

Although the proposal claims to maintain a “totality of the circumstances” approach, weighing the person’s age,
health, resources, education, family situation, and a sponsor’s affidavit of support, in fact it greatly increases the
chances of a negative outcome for ordinary working families without wealth or high incomes, by assigning a
negative weight to many factors that are closely correlated such as having a low-income, having a poor credit
score, and having requested an immigration fee waiver. In addition, the proposed rule details how being a child or
a senior, having a number of children, or having a treatable medical condition could be held against immigrants
seeking a permanent legal status. The rule also indicates a preference for immigrants who speak English, which
would mark a fundamental change from our nation's historic commitment to welcoming and integrating
immigrants over time. Because this rule targets family-based immigration, it will also have a disproportionate
impact on people of color.

27 Danilo Trisi. Center on Budget and Policy Priorities. One-Third of U.S.-Born Citizens Would Struggle to Meet Standard of
Extreme Trump Rule for Immigrants. September 27, 2018, https://www.cbpp.org/blog/one-third-of-us-born-citizens-would-
struggle-to-meet-standard-of-extreme-trump-rule-for.

28 Leighton Ku and Brian Buen. Cato institute. Poor Immigrants Use Public Benefits at a Lower Rate than Poor Native-Born
Citizens. March 4, 2013, https://www.cato.org/publications/economic-development-bulletin/poor-immigrants-use-public-
benefits-lower-rate-poor.
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A recent study by the Migration Policy Institute gives a sense of the scale here, finding that when recent green
card recipients are compared to the new criteria, over two-thirds would have at least one negative factor under
the proposed rule and more than 40% would have two or more negative factors. Just 39 percent of green card
applicants subject to a public charge test in 2017 had incomes at or above 250% of the federal poverty level - the
one "heavily weighed" negative factor in the proposed rule.?® While the proposed rule is unclear about how
exactly this new test would be applied, it is likely that denials for applications for permanent residency would sky-
rocket. Moreover, there is a risk that the public charge standard will be inconsistently applied -- and could be
applied in a discriminatory manner.

c. The Rule Is Inconsistent with How Public Charge Has Been Historically Understood

The proposed rule would reverse more than a century of existing law, policy, and practice in interpreting the
public charge law. When the concept of public charge was first created, the current system of public benefits that
support working families did not exist. A public charge was understood to refer to a person who fell completely
dependent on public facilities, such as poor houses, hospitals, and asylums for the mentally ill, for support.

The first federal immigration laws excluded "any convict, lunatic, idiot, or any person unable to take care of
himself or herself without becoming a public charge”*® -- but this did not include people who were simply
impoverished. This is evidenced by Emma Lazarus' famous poem, written the following year, and subsequently
attached to the Statue of Liberty, which boldly invited the world to send us "your tired, your poor, your huddled
masses yearning to breathe free, the wretched refuse of your teeming shore."

As our system of public benefits developed in the 20th century, there has never been an expectation that
individuals who received support for health care, food or housing would be considered to be “public charges.”

For almost two decades, U.S. immigration officials have explicitly reassured, and immigrant families have relied on
that reassurance, that participation in programs like Medicaid and SNAP (formerly food stamps) would not affect
their ability to become lawful permanent residents.3!

Congress has had several opportunities to amend the public charge law but has only affirmed the existing
administrative and judicial interpretations of the law. For example, in 1986, Congress enacted a “special rule” for
overcoming the public charge exclusion as part of the legalization program “if the alien demonstrates a history of
employment in the United States evidencing self-support without receipt of public cash assistance.”? The
implementing regulation published in 1989 defined “public cash assistance” as “income or needs-based monetary
assistance” including programs like SSI, but specifically excluding food stamps, public housing, or other non-cash
benefits including medical assistance programs such as Medicaid.®® This special rule and its implementing

2% Randy Capps, Mark Greenberg, Michael Fix, and Jie Zong, “Gauging the Impact of DHS’ Proposed Public-Charge Rule on U.S.
Immigration,” Migration Policy Institute, November 2018, https://www.migrationpolicy.org/research/impact-dhs-public-
charge-rule-immigration.

30 An Act to Regulate Immigration, 22 Stat. 214 (1882), https://www.loc.gov/law/help/statutes-at-large/47th-
congress/session-1/c47s1ch376.pdf.

31 y.S. Citizenship and Immigration services, “Public Charge,” n.d. https://www.uscis.gov/greencard/public-charge.

32 INA §245A(d)(2)(B)(iii), https://www.uscis.gov/ilink/docView/INT/HTML/INT/0-0-0-65/0-0-0-7121.html. IRCA also created a
waiver of the public charge exclusion for applicants who were aged, blind, or disabled (and might be in need of long-term
institutional care), INA §245A(d)(2)(B)(ii)(1V).

33 See 8 CFR §245a.1(i): https://www.gpo.gov/fdsys/granule/CFR-2017-title8-vol1/CFR-2017-title8-voll-part245a; there was a
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regulation is consistent with the case law on public charge.

The 1996 Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA) limited eligibility for
“federal public benefits” to “qualified immigrants” and limited eligibility of many lawful permanent residents for
“means-tested public benefits” during their first five years or longer in the U.S., but Congress did not amend the
public charge law to change what types of programs should be considered. Instead, that same year, in the lllegal
Immigration Reform and Immigrant Responsibility Act (IIRIRA), Congress merely codified the case law
interpretation of public charge by adding the “totality of circumstances” test to consider the applicant’s age,
health, family status, assets, resources, financial status, education, and skills to the statute. Congress also made
the affidavits of support legally enforceable contracts. Accordingly, since 1996, having such an affidavit of support
generally has been sufficient to overcome any concerns about public charge.

Memoranda from the Department of State and INS interpreting the statutory changes following IIRIRA are also
illustrative. The following convey the agencies’ analysis and application of the public charge ground shortly after
passage of lIRIRA:

e “If there is a sufficient Affidavit of Support and the applicant appears to be able to support him/herself
and dependents, a public charge finding may not be appropriate notwithstanding the petitioner’s reliance
on public assistance.”3*

e “Except for the new requirements concerning the enforceable affidavit of support, the lllegal Immigration

Reform and Immigrant Responsibility Act of 1996 (IIRIRA) has not altered the standards used to determine

the likelihood of an alien to become a public charge nor has it significantly changed the criteria to be

considered in determining such a likelihood.”*

In the preamble to the proposed rule at 83 FR 51118, DHS states that "the primary benefit of the proposed rule
would be to help ensure that aliens who apply for admission to the United States, seek extension of stay or
change of status, or apply for adjustment of status are self-sufficient, i.e., do not depend on public resources to
meet their needs, but rather rely on their own capabilities and the resources of their family, sponsor, and private
organizations." However, the mere statement of a goal for legislation does not mean that Congress has given
DHS the authority to do anything it chooses in pursuit of this goal. In fact, the statutory citation given here, to 8
USC 1601(2) is to language added by PRWORA -- legislation in which Congress chose to restrict the eligibility of
certain immigrants for benefits and did not make any changes to the public charge statute. Moreover, as
discussed below, Congress subsequently made further legislative changes that expanded access to these
programs for some groups of immigrants.

In the preamble at 83 FR 51123, DHS states that "within this administrative and legislative context, DHS's view of
self-sufficiency is that aliens subject to the public charge ground of inadmissibility must rely on their own
capabilities and secure financial support, including from family members and sponsors, rather than seek and

similar regulatory interpretation for special agricultural workers, 8 C.F.R. §210.3(e)(4).

34 Department of State, “1-864 Affidavit of Support Update No. One — Public Charge Issues,” UNCLAS STATE 228862 (Dec.
1997), http://www.americanlaw.com/affidavitrule3.html.

35 Immigration and Naturalization Service, Office of Programs, “Public Charge: INA Sections 212(a)(4) and 237(a)(5) — Duration
of Departure for LPRs and Repayment of Public Benefits” (Dec. 16, 1997),
https://www.uscis.gov/ilink/docView/SLB/HTML/SLB/act.html.
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receive public benefits to meet their needs." This incorrectly suggests that the proposed regulation is a simple
codification of current practice, rather than a radical change that is driven by this Administration's agenda of
reducing family-based immigration and cutting access to public benefits.

Nonetheless, after 1996, there was a lot of confusion about how the public charge test might be used against
immigrants who were eligible for and receiving certain non-cash benefits. In response to concerns that some
consular officials and employees of the then-Immigration and Naturalization Service (INS) were inappropriately
scrutinizing the use of health care and nutrition programs, and the strong evidence of chilling effects from the
1996 law, INS issued administrative guidance in 1999 and a notice of proposed rulemaking clarifying the definition
of public charge as primarily dependent on the government for subsistence — as demonstrated by the receipt of
cash assistance benefits, and/or government-supported long-term institutional care. It specifically excluded non-
cash programs such as Medicare, Medicaid, food stamps, WIC, Head Start, child care, school nutrition, housing,
energy assistance, emergency/disaster relief as programs to be considered for purposes of public charge.3®

The 1999 NPRM preamble makes clear that it was not seen as changing policy from previous practice, but was
issued in response to the need for a “clear definition” so that immigrants can make informed decisions and
providers and other interested parties can provide “reliable guidance.”?” INS proposed to define “public charge”
to mean an individual “who is likely to become ... primarily dependent on the Government for subsistence, as
demonstrated by either the receipt of public cash assistance for income maintenance or institutionalization for
long-term care at Government expense.” This definition was consistent with the advice provided by federal
benefit-granting agencies, including the Department of Health and Human Services, the Department of
Agriculture, and the Social Security Administration. Each concurred that “receipt of cash assistance for income
maintenance is the best evidence of primary dependence on the Government” because “non-cash benefits
generally provide supplementary support ... to low-income working families to sustain and improve their ability to
remain self-sufficient.”

In publishing the 1999 proposed rule and the Field Guidance, INS also explained the logic behind the current

policy. INS expressly took “into account the law and public policy decisions concerning alien eligibility for public

benefits and public health considerations, as well as past practice by the Service and the Department of State.”3®

INS also gave several reasons for deciding to adopt the definition of public charge in both the 1999 proposed rule
are by their

” o«

and the Field Guidance. INS observed that non-cash benefits “serve important public interests,
nature supplemental” and participation in such non-cash programs is “not evidence of poverty or dependence.” ¥
INS also recognized that benefits are "increasingly being made available to families with incomes far above the

poverty level, reflecting broad public policy decisions about improving general health and nutrition, promoting

36 Department of Justice, “64 Fed. Reg. 28689,” U.S. Government Publishing Office, May 1999,
https://www.gpo.gov/fdsys/granule/FR-1999-05-26/99-13202.

37 Inadmissibility and Deportability on Public Charge Grounds, A Proposed Rule by the Immigration and Naturalization Service
on 05/26/1999, 64 Federal Register 28676, https://www.federalregister.gov/agencies/immigration-and-naturalization-
service.

38 64 Fed. Reg. at 28,692, U.S. Government Publishing Office, May 26, 1999, https://www.gpo.gov/fdsys/pkg/FR-1999-05-
26/html/99-13202.htm.

3964 Fed. Reg. at 28,692, U.S. Government Publishing Office, May 26, 1999, https://www.gpo.gov/fdsys/pkg/FR-1999-05-
26/html/99-13202.htm.
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education, and assisting working poor families in the process of becoming self-sufficient."4°

In the current NPRM, DHS acknowledges that the Departments of Health and Human Services, Agriculture, and
the Social Security Administration agreed on the approach taken in the 1999 rule but claims that the "passage of
time" makes these arguments no longer "fully relevant" without actually refuting them. 83 FR 51133. In fact,
legislative decisions made since 1999, including the 2002 and 2008 Farm Bills, which made it easier for low-
income working families to receive SNAP benefits and the 2010 Patient Protection and Affordable Care Act, which
expanded Medicaid access for millions of low-income working families, make the argument from 1999 even more
compelling.

At 83 FR 51123, DHS notes that the 1999 Field Guidance and companion proposed rule did not provide additional
detail on the mandatory factors included in the totality of circumstances tests and did not explain how to weigh
these factors in the public charge inadmissibility determination. DHS states that the 1999 guidance did not
"sufficiently" describe these factors but provides no evidence of any problems that have been caused by the 1999
Guidance. In fact, this guidance has remained in effect through both Democratic and Republican administrations
and there has not been any indication that INS or DHS have had any difficulties in implementing. Congressional
actions over the nearly 20 years that the Field Guidance has been in effect provide ample evidence that there is
no problem now and no persuasive rationale for change

d. The Rule Is Inconsistent with Clear Congressional Intent That Recognizes the Importance of Access to
Preventive Care and Nutrition Benefits for Immigrants

The proposed public charge regulation undermines Congressional actions that recognize the importance of access
to preventive care and nutrition benefits for immigrants. Following the 1996 welfare reform law that overhauled
immigrant eligibility for programs and the 1999 INS field guidance, Congress has passed several laws that explicitly
loosened or created new eligibility for means tested programs for immigrant populations. Because immigrants
and their families will be penalized for using these programs that they are lawfully allowed to use, this proposal
effectively ends their eligibility.

® The Agricultural Research, Extension and Education Reform Act of 1998 [PL 105-185], restored eligibility to
children, seniors, and individuals with disabilities who had been qualified immigrants as of the date of
enactment of PRWORA.

® The 2002 Farm Bill expanded SNAP for immigrant children. Section 4401 of Farm Security and Rural
Investment Act of 2002 restored access to what was then called Food Stamps (now the Supplemental
Nutrition Assistance Program, SNAP) to immigrant children, immigrants receiving disability benefits and
qualified immigrant adults living in the U.S. for more than five years.

40 Inadmissibility and Deportability on Public Charge Grounds, A Proposed Rule by the Immigration and Naturalization Service
on 05/26/1999; 64 Federal Register 28678, U.S. Government Publishing Office, May 26, 1999,
https://www.gpo.gov/fdsys/pkg/FR-1999-05-26/htm|/99-13188.htm.
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® The 2009 Children’s Health Insurance Program Reauthorization bill expanded access to Medicaid and CHIP
for immigrant women and children. Section 214 of the 2009 Children’s Health Insurance Program
Reauthorization Act (CHIPRA) gave states a state plan amendment option to cover, with regular federal
matching dollars, lawfully residing children and pregnant women on Medicaid and CHIP regardless of their
date of entry. As of January 2018, 35 states had taken the option to cover children and 25 states had
taken the option to cover pregnant women.*

Statutory text, congressional debate and contemporary media coverage demonstrate these decisions were an
intentional use of legislative power that should not be undermined by a regulation. For example, Newt Gingrich,
one of the primary creators of the 1996 law, was quoted in 2002 as saying "l strongly support the president's
initiative [to restore SNAP benefits to immigrant children]. In a law that has reduced welfare by more than 50

percent, this is one of the provisions that went too far. In retrospect, it was wrong."*

Families should be able to seek and use the benefits they are eligible for, focused on remaining healthy and
productive, without compromising their ability to remain permanently in the United States. Congress has clearly
understood this over time, intentionally avoiding and removing barriers to immigrant access to programs like
SNAP, CHIP and Medicaid. The administration can’t cite PRWORA’s goal as justification for their changed policy
while ignoring subsequent laws which support health and nutrition assistance for immigrants and highlight their
effectiveness in promoting self-sufficiency.

In a few places in the rule, DHS recognizes Congressional intent outside of the Immigration and Nationality Act.
For example, at 83 FR 51171, DHS explains the exclusion of Medicaid services for children who will be adopted by
U.S. citizens, noting that Congress has enacted numerous laws over the last two decades to ensure that such
children are not subject to adverse consequences. DHS’ interest in this intent and disregard of other laws that
express clear Congressional intent to expand health and nutrition benefits is a clear sign of cherry-picking the
legislative history in support of their desired policies.

At 83 FR 51123, DHS states that the proposed rule would remove the "artificial distinction" between cash and
non-cash benefits. This distinction is not artificial, but a long-standing part of policy and practice. For example, it
is not legal for SNAP recipients to sell their benefits for cash.** Moreover, the SNAP statute explicitly states that
"the value of benefits that may be provided under this chapter shall not be considered income or resources for

any purpose under any Federal, State, or local laws."*

Similarly, DHS repeatedly claims that the PRWORA concept of self-sufficiency requires that an individual not
receive any public support; however, one of the main features of PRWORA was a sharp distinction between cash
assistance, which was made time limited and subject to strict work requirements, and Medicaid, which was "de-

4Kaiser Family Foundation. Medicaid/CHIP Coverage of Lawfully-Residing Immigrant Children and Pregnant Women. January
2018. https://www.kff.org/health-reform/state-indicator/medicaid-chip-coverage-of-lawfully-residing-immigrant-children-
and-pregnant-women/?currentTimeframe=0&sortModel=%7B%22colld%22:%22Location%22,%22s0ort%22:%22asc%22%7D
42Robert Pear, “Bush Plan Seeks to Restore Food Stamps for Noncitizens,” New York Times, January 10, 2002,
https://www.nytimes.com/2002/01/10/us/bush-plan-seeks-to-restore-food-stamps-for-noncitizens.html.

43 USDA Food and Nutrition Service, “Fraud,” n.d., https://www.fns.usda.gov/fraud/what-snap-fraud.

447 USC 2017(b), “Benefits not deemed income or resources for certain purposes,”
https://www.law.cornell.edu/uscode/text/7/2017.
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linked" from cash assistance. In this law, Congress recognized that health coverage under Medicaid was an
important support for families pursuing self-sufficiency, not an obstacle. At 83 FR 51163, DHS states that "certain
non-cash benefits, just like cash benefits, provide assistance to those who are not self-sufficient." Thisis a
tautological statement, the Department having arbitrarily defined self-sufficiency based on the absence of receipt
of any benefits.

At 83 FR 51164, the regulation justifies the expansion of included programs by stating that "DHS considers the
current policy's focus on cash benefits to be insufficiently protective of the public budget, particularly in light of
significant public expenditures on non-cash benefits." However, it is inappropriate and outside of DHS's lawful
jurisdiction for the Department of Homeland Security to save money by trying to discourage people from utilizing
benefits for which Congress has made them eligible. This impermissible goal is reflected throughout the proposed
rule; for example, at 83 FR 51165, where DHS explains that the selected programs were identified based on "the
Federal government's expenditures."

e. The Department's Re-Definition of The Totality of Circumstances Test Factors and Addition of "Heavily
Weighed" Factors Is Deeply Problematic and Inconsistent with The Plain Meaning of The Totality of The
Circumstances Test

At 83 FR 51178, DHS correctly describes the totality of circumstances test: "Other than an absent or insufficient
required affidavit of support, no single factor or circumstance that Congress mandated DHS to consider, or which
DHS may otherwise determine to consider, would determine the outcome of a public charge inadmissibility
determination." However, the detailed listing of factors and evidence that will be considered -- and the arbitrary
selection of certain factors as "heavily weighed" -- suggests that in practice it would be nearly impossible for
immigrants to overcome certain negative factors.

The proposed rule explicitly says that "assets, resources and financial status" together would carry considerable
positive weight, since they are the most "tangible" factors to consider. This is not grounded in either
Congressional language or previous practice -- the case law examples cited in the proposed rule make clear that
historically having prospects of employment and/or a sponsor has been sufficient to overcome previous lack of
employment or low income. The listing of multiple highly correlated items such as income below a specific level,
receipt of fee waiver, and credit score as separate items further biases the determination against low-income
applicants.

The Department’s proposal to heavily weigh certain factors is also arbitrary as the statutory language does not
provide a basis for weighing some factors more heavily than others. Moreover, the proposed rule does not
heavily weight the only factor that is singled out in statute as absolutely essential -- the provision of a valid
affidavit of support. As discussed further in our comments that follow, the 125 and 250 percent of poverty
thresholds are arbitrary and without statutory basis.

The lack of clarity about how it will be possible to overcome negative factors means that the proposed rule will
have a much greater chilling effect -- making immigrants afraid to access public benefits even if those supports
would help them thrive and become more stable in the future. For example, the proposed rule gives an example
of an immigrant who has received benefits in the past and is now unemployed, but is graduating college and has a
pending offer of employment with benefits, and says that "it is possible that in the review of the totality of the
circumstances, the alien would not be found likely to become a public charge." A straightforward reading of the
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totality of circumstances test is clearly that the circumstances that led to use of benefits are about to change, and
that such an individual is not at risk of becoming a public charge. However, the anemic language offered in the
proposed rule, that it is "possible" this individual will not be found a public charge, makes it impossible to offer
this person assurances that they will not be penalized for having received benefits. Moreover, because having
been previously found to be a public charge is itself a heavily weighed negative factor, if rejected, this individual
will find it even harder to be approved in the future.

At 83 FR 51123, the preamble states that "DHS's view of self-sufficiency also informs other aspects of this
proposal. DHS proposes that immigrants who seek to change their nonimmigrant status or extend their
nonimmigrant stay generally should also be required to continue to be self-sufficient and not remain in the United
States to avail themselves of any public benefits for which they are eligible, “even though the public charge
inadmissibility determination does not directly apply to them. " In other words, DHS directly admits that they have
no statutory basis for this proposal, but simply think it would be a good idea based on their ideological hostility to
use of public benefits.

f. The Rule Is Directly at Odds with The Prospective Nature of The Public Charge Determination

i The Rule Ignores Immigrants’ Economic Mobility Over Time

When determining whether an individual is likely to use benefits, immigration officers apply a “totality of
circumstances” test by considering a range of factors such as age, education, health, income, and resources. The
proposed rule broadens this list, meaning that more individuals seeking to adjust status will face the risk of being
denied because of demographic and socioeconomic characteristics the rule considers signs of likely benefit use.

Based on the Migration Policy Institute’s study of recent green-card recipients, approximately 69 of recent green
card recipients had at least one negative factor, 43 percent had at least two negative factors, and 17 percent had
at least three negative factors in the proposed rule. In particular, children, seniors, and individuals from Mexico
and Central America are at a higher risk of denial as 45%, 72%, and 60%, respectively, have two or more negative
factors. The same researchers found that only 39 percent of recent green card recipients had incomes at or above
250 percent of the poverty level — a heavily weighed positive factor in the proposed rule.* Further, another study
by the Center for Migration Studies suggests that a large number and share of working class immigrants would be
denied admission and prevented from adjusting to LPR status under the proposed rule.*®

However, the rule fails to consider evidence that immigrants improve their economic status overtime. Analysis
conducted by the Center for Health Policy Research found that immigrants have substantial economic mobility.
When immigrants first arrive to the United States, they have less social capital and their job skills and experience
may not align perfectly with the American job market. Over time, immigrants’ social capital increases and job skills
and experience improve, increasing their income to eventually catch up to non-immigrants. Additionally,

4> Randy Capps, Mark Greenberg, Michael Fix, Jie Zong, Gauging the Impact of DHS’ Proposed Public-Charge Rule on U.S.
Immigration ,Migration Policy Institute, MPI2018, https://www.migrationpolicy.org/research/impact-dhs-public-charge-rule-
immigration.

46 Donald Kerwin, Robert Warren, Mike Nicholson Proposed Public Charge Rule Would Significantly Reduce Legal Admissions
and Adjustment to Lawful Permanent Resident Status of Working Class Persons ,CMS, 2018 http://cmsny.org/wp-
content/uploads/2018/11/Public-Charge-Report-FINAL.pdf.
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immigrants with low education close the immigrant-native income gap even faster, catching up with similar US-
born counterparts within seven years.*’ The proposed rule completely ignores the upward mobility of immigrants,
denying immigrants future opportunities and stalling our nation’s progress.

Research also shows that access to lawful permanent residence and citizenship can help lift families out of
poverty and create economic prosperity for immigrants and their children.*® Lawful status and citizenship can help
parents secure better paying jobs, pulling families out of poverty, and reduces the stress associated with living
without legal status. These benefits are passed down to children—especially when parents are able to obtain legal
status early in their child’s life—leading to better educational and workforce outcomes when their children reach
adulthood.*

ii. The Rule Fails to Consider the Positive Long-Term Effects of Receipt of Health, Nutrition and

Housing Programs

Case law regarding public charge includes numerous examples where even decades-long past receipt of cash
benefits did not result in a public charge finding because of the “totality of circumstances” test was used in the
applicant’s favor, including showing changes in employment history and other life circumstances. The proposed
rule ignores the fact that public programs are often used as work supports which contribute to the long-term self-
sufficiency the Department purports to promote.

At 83 FR 51174, DHS recognizes that by statute, the public charge test is required to be prospective -- to look at
the likelihood of future use of benefits. It acknowledges that on face value, the proposed policy is not prospective
"DHS understands that its proposed definition of public charge may suggest that DHS would automatically find an
alien who is currently receiving public benefits, as defined in this proposed rule, to be inadmissible as likely to
become a public charge." It then attempts to salvage its proposal by saying "DHS does not propose to establish a
per se policy whereby an alien is likely at any time to become a public charge if the alien is receiving public
benefits at the time of the application for a visa, admission, or adjustment of status." However, by heavily
weighing previous receipt of public benefits and providing no heavily weighed prospective factors, this is to all
extents and purposes what DHS is proposing to do.

Numerous studies point to the positive long-term effects of receipt of health, nutrition and housing programs.*°
These studies are further discussed in the sections below. The proposed rule ignores the fact that public
programs are often used as work supports which empower future self-sufficiency. Using benefits can help

47 Leighton Ku and Drishti Pillai, The Economic Mobility of Immigrants: Public Charge Rules Could Foreclose Future
Opportunities (November 15, 2018). Available at SSRN: https://papers.ssrn.com/sol3/papers.cfm?abstract id=3285546.

48 Demetrios G. Papademetriou, Madeleine Sumption, and Will Somerville, “The Social Mobility of Immigrants and Their
Children,” Migration Policy Institute, June 2009, https://www.migrationpolicy.org/research/social-mobility-immigrants-and-
their-children.

4 isa A. Keister, Jody Agius Vallejo, E. Paige Borelli, “Mexican American Mobility,” Stanford Center on Poverty and Inequality,
April 2013, https://inequality.stanford.edu/sites/default/files/media/ media/working papers/keister agius-

vallejo_borelli_ mexican-american-mobility.pdf.

50 Tazra Mitchell and Arloc Sherman, “Economic Security Programs Help Low-Income Children Succeed Over Long Term, Many
Studies Find,” Center on Budget and Policy Priorities, July 17, 2017, https://www.cbpp.org/research/poverty-and-
inequality/economic-security-programs-help-low-income-children-succeed-over.
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individuals and their family members become healthier, stronger, and more employable in the future. Receipt of
benefits that cure a significant medical issue or provide an individual with the opportunity to complete their
education can be highly significant positive factors that contribute to future economic self-sufficiency.

g. The Rule Is Inconsistent with Congressional Intent as Expressed Through Other Laws

i. The Treatment of Disability as Purely a Burden Is Inconsistent with Modern Understanding of
Disability

The proposed rule reflects a harmful, outdated and inaccurate prejudice that people with disabilities are not
contributors to society — a perspective that Congress has explicitly rejected in multiple statutes, including the
Americans with Disabilities Act. Under the proposal, the Department will consider a wide range of medical
conditions, many of which constitute disabilities, as well as the existence of disability itself, in determining
whether an immigrant is likely to become a public charge. Although DHS states that disability will not be the “sole
factor,” in that determination, the Department fails to offer any accommodation for individuals with disabilities
and instead echoes the types of bias and “archaic attitudes” about disabilities that the Rehabilitation Act was
meant to overcome.> By treating immigrants with disabilities as public charges, the proposed rule would
reinforce prejudice and negative attitudes towards all people with disabilities, viewing them as burdens on
society. This punitive and prejudicial approach would reverse decades of disability discrimination law and add to
the stigma and discrimination experienced by all individuals who have a disability.

ii. English Proficiency as A Factor in The Public Charge Test Is A Fundamental Change from Our Historic

Commitment to Welcoming and Integrating Immigrants and Stands In Stark Contrast With Civil Rights

Laws

The language requirement in the proposed rule stands in stark contrast to Federal Civil Rights Laws prohibiting
discrimination on the basis of English proficiency. This is not a country with a national language. There is no law
that allows the government to give preference to those who speak English over those who are limited English
proficient (LEP). In contrast to this proposal, there are clear federal civil rights laws protecting LEP persons from
discrimination on the basis of English proficiency. Title VI, 42 U.S.C. § 2000d of the Civil Rights Act prohibits
discrimination on the basis of race, color and national origin in programs and activities receiving federal financial
assistance. Title VII, 42 U.S.C. § 2000e of the Civil Rights Act prohibits discrimination in employment on the basis
of race, color, national origin, sex, or religion. The Supreme Court has held that discrimination on the basis of
language or English proficiency is a form of national origin discrimination. Executive Order 13166 provides that all
persons who are Limited English Proficient (LEP) should have meaningful access to federally conducted and
federally funded programs and activities and directs federal agencies to ensure they are in compliance.

The English proficiency proposal is not supported by the statute or the agency’s Justification. The public charge
statute does not include English proficiency as a factor to be considered in an individual’s assessment and instead
refers only to “education and skills,” among other factors. The agency offers a limited number of justifications for
its proposal to add English proficiency to the list of factors, all of which are without merit. For example, the
agency states that those who cannot “speak English may be unable to obtain employment in areas where only

51 School Bd. of Nassau Cty. v. Arline, 480 U.S. 273, 279 (1987).
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English is spoken.” There is a significant difference between English proficiency and having no ability to speak the
language, which the agency appears to conflate here. Many individuals who have limited English proficiency are
able to serve important employment roles. Second, the U.S. is a deeply multilingual country, where 63 million
people speak a language other than English at home. In fact, there are at least 60 counties in the United States
where over 50 percent of the population speaks a language other than English including some of the most heavily
populated.>? In 2016, approximately 49 percent (21.3 million) of the 43.4 million immigrants ages 5 and older
were LEP.> There are a myriad of areas where a person who speaks a language other than English can
meaningfully contribute to the workforce and to civic society.

h. Public Charge Is A Concept Historically Rooted in Discrimination, And the Department's Proposal
Appears to Be Driven by The Administration's Racial Animus And Desire To Restrict Immigration From
Certain Countries

The history of public charge is steeped in a deep-rooted prejudice against those who comprise a racial, ethnic, or
social underclass. The first public charge laws in this country were adopted by the states. For example, New York
State passed a law in 1847 that prohibited the landing of “any lunatic, idiot, deaf and dumb, blind or infirm
persons, not members of emigrating families, and who . . . are likely to become permanently a public charge.”>*
The motivation for these laws derived from both financial concerns and cultural prejudice against the Catholic
Irish who often arrived in the United States without the financial resources to support themselves.>® The first
federal statute precluding the admission of immigrants based on potential public charge was passed by the 47"
Congress and signed into law on August 3, 1882,°® three months after it had passed the Chinese Exclusion Act.®’
After the establishment of immigration quotas based on national origin in the 1920s, the public charge provision

was used to exclude European Jews seeking to escape Nazi genocide.*®

Today’s proposal targets individuals who come from less developed countries, possess modest skills and

52.U.S. Census Bureau, 2012-2016 American Community Survey Estimates, Table $1601.

53 Migration Policy Institute, Frequently Requested Statistics on Immigrants and Immigration in the United States, 2018,
https://www.migrationpolicy.org/article/frequently-requested-statistics-immigrants-and-immigration-united-states.

5 Annual Reports of the Commissioners of Emigration of the State of New York: From the Organization of Commission, May
5, 1847, to 1860, Inclusive (New York: John F. Trow, 1861),
https://books.google.com/books?id=nVANAQAAMAAJ&pg=PA184&Ipg=PA184&dqg=%22any+lunatic,+idiot,+deaf+and+dumb,
+blind+or+infirm+persons,+not+members+of+emigrating+families,+and+who,+from+attending+circumstances,+are+likely+to
+become+permanently+a+public+charge%22&source=bl&ots=ij-
IXsleii&sig=Lyr85eEdyMmz42df37RArAdZris&hl=en&sa=X&ved=2ahUKEwiNycr-
vvzeAhVpplkKHZiODKgQ6AEWANOECAMQAQ#v=0onepage&q=%22any%20lunatic%2C%20idiot%2C%20deaf%20and%20dumb
%2C%20blind%200r%20infirm%20persons%2C%20not%20members%200f%20emigrating%20families%2C%20and%20who%2
C%20from%20attending%20circumstances%2C%20are%20likely%20t0%20become%20permanently%20a%20public%20charg
e%22&f=false.

55 Hidetaka Hirota, Expelling the Poor: Atlantic Seaboard States & the 19th-Century Origins of American Immigration Policy,
Oxford University Press 2017, p. 2.,
http://www.oxfordscholarship.com/view/10.1093/acprof:0s0/9780190619213.001.0001/acprof-9780190619213.

56 Immigration Act of August 3, 1882, 22 Stat. 214, “Fees for execution and issuance of passports; persons excused from
payment,” August 3, 1882, https://www.law.cornell.edu/uscode/text/22/214.

57 Immigration Act of May 6, 1882, 22 Stat. 58, https://www.law.cornell.edu/wex/chinese exclusion act.

58 Barbara Bailin, The Influence of Anti-Semitism on United States Immigration Policy With respect to German Jews

During 1933-1939, City University of New York 2011,
https://academicworks.cuny.edu/cgi/viewcontent.cgi?article=1261&context=cc_etds_theses.
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education, lack English proficiency, and seek primarily low-wage positions in the economy. In footnote 20, DHS
notes that "this proposed policy change is consistent with the March 6, 2017 Presidential Memorandum directing
DHS to issue new rules, regulations, and/or guidance to enforce laws relating to such grounds of inadmissibility
and subsequent compliance." But the proposed rules are not consistent with these laws.

Donald Trump has expressed his support for dramatic changes to family-based immigration, particularly when the
immigrants come from certain countries. Since the start of his Presidential bid, Trump has made numerous and
frequent statements that explicitly express hostility to immigrants from Latin America, Africa, and the Middle
Eastern countries where the majority of people are not white and have low incomes, which are directly relevant
to understanding the administration's motivations. Examples include:

e During his first campaign speech, Trump said: “When Mexico sends its people, they’re not sending their
best. They’re sending people that have lots of problems. They’re bringing drugs. They're bringing crime.
They’re rapists.”>®

® InaJuly 2015 Statement, Trump released a statement against Mexican immigrants, saying: “What can be
simpler or more accurately stated? The Mexican Government is forcing their most unwanted people into
the United States. They are, in many cases, criminals, drug dealers, rapists, etc.”®®

® In December 2015, Trump called for a “a total and complete shutdown of Muslims entering the United
States,” including refusing to readmit Muslim-American citizens who were outside of the country at the
time.%!

e OnlJune 2, 2016, President Trump told the Wall Street Journal that a federal judge hearing a case about
Trump University was biased because of the judge’s Mexican heritage.5?

e On January 26, 2017, less than a week after taking office, President Trump issued the first of three
executive orders banning people from predominantly Muslim countries from entering or reentering the
United States. The ban currently affects millions of people, including hundreds of thousands of U.S
citizens and permanent residents, who are prevented from reuniting with family members who live in the
designated countries.

® InJune 2017, Trump said 15,000 recent immigrants from Haiti “all have AIDS” and that 40,000 Nigerians,
once seeing the United States, would never “go back to their huts” in Africa.®

e OnlJuly 26,2017, President Trump expressed his support for the RAISE Act and promised "to create a new
immigration system for America. Instead of today’s low-skill system, just a terrible system where anybody
comes in.”% However, this bill only received support from three Senators, and was never even heard in
committee.®
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bid/?utm_term=.c35512e917ef.
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New York Times, December 23, 2017, https://www.nytimes.com/2017/12/23/us/politics/trump-immigration.html.

64 President Donald J. Trump Backs RAISE Act, The White House, August 2, 2017, https://www.whitehouse.gov/briefings-
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e OnJanuary 11, 2018 President Trump complained about “these people from shithole countries” coming
to the United States and added that the United States should accept more immigrants from countries like
Norway.*®

e On May 16, 2018, President Trump commented that “[w]e have people coming into the country, or trying
to come in. ... You wouldn't believe how bad these people are. These aren't people, these are animals . .
” 67

® On October 19, 2018, in response to a question on migrants fleeing violence and grinding poverty in
Guatemala, El Salvador and Honduras, the president had these comments: “These are tough, tough
people, and | don’t want them, and neither does our country.”%®

® Inarallyin Arizona on October 20, 2018 as well as at other campaign stops, President Trump repeated his
claim that immigrants from Latin America are “bad hombres.”®

In addition to expressing hostility towards immigrants and people of color, President Trump has frequently
displayed friendliness with proud racists and white nationalists. For example, he called some of those who
marched alongside white supremacists in Charlottesville, Va., last August “very fine people.” After David Duke, the
former leader of the Ku Klux Klan, endorsed him, Trump was reluctant to disavow Duke even when asked directly
on television.”® Trump endorsed and campaigned for Roy Moore, the Alabama Senate candidate who spoke
positively about slavery.”* Trump also pardoned — and praised — Joe Arpaio, the Arizona sheriff sanctioned for
racially profiling Latinos and for keeping immigrants in brutal prison conditions.”?

It is clear that the proposed rule will have a disproportionate impact on people of color. While people of color
account for approximately 36% of the total U.S. population, of the 25.9 million people potentially chilled from
seeking services by the proposed rule, approximately 90% are people from communities of color (23.2 million).
Among people of color potentially chilled by the rule, an estimated 70% are Latino (18.3 million), 12% are Asian
American and Pacific Islander (3.2 million), and 7% are Black people (1.8 million). "

statements/president-donald-j-trump-backs-raise-act/.
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The disproportionate impact on communities of color provides additional evidence of the radical effect this rule
would have in reshaping the country’s population. Not only would it cause disproportionate harm among people
of color with unmet health and nutrition needs, it would dramatically reduce the diversity of immigrants entering
the US and obtaining green cards, reshaping the demographics of this country for decades to come. According to
recent analysis by the Migration Policy Institute, the proposed rule would likely cause a significant shift in the
origins of immigrants seeking visas and green cards, away from Mexico and Central America and towards
Europe.” This trend would not only reduce the diversity of immigration to the United States, it would
disproportionately increase family separation among immigrants of color — and US citizens - already residing in
the US.

e Impact on Latino Immigrants

The proposed changes would significantly harm our nation’s Latino community and future. Today, the U.S.
Hispanic population stands at more than 55 million and approximately one in four (23%) Latinos are non-
citizens.” And by 2050, it is projected that nearly one-third of the U.S. workforce will be Latino.”® Among Latino
children, who account for a quarter of all U.S. children, the majority (52%) have at least one immigrant parent.”’

Based on analysis by Manatt Health, the proposed rule would have a significant impact on a large share of the
Latino community. Of the approximately 25.9 million people potentially impacted by the proposed rule, an
estimated 18.3 million Latinos would be potentially chilled by the proposed public charge rule, accounting for an
estimated 33% of the entire U.S. Latino population and an estimated 71% of the total potentially impacted
population.” For progress to continue in the Latino community and our nation, immigrants should have an
opportunity to support the resilience and upward mobility of their families. The proposed changes fail in this
respect as Latino families would chill the use of support programs that help families put food on the table, access
health care, and afford a roof over their heads because of fear of immigration consequences.

e Impact on Asian American and Pacific Islander Immigrants

The proposed rule would have a dramatic impact on Asian American and Pacific Islander families. Asian Americans
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and Pacific Islanders are among the fastest growing populations in the U.S.,” in large part to changes in U.S.
immigration law in the 1960s that finally repealed restrictions on Asian immigration dating back to the Chinese

III

Exclusion Act of 1882. Ironically, the original “public charge” exclusion was enacted in that same year, seeking to

restrict Irish immigrants fleeing the potato famine.®

In recent years, three out of every ten individuals obtaining permanent residence status are from Asia and Pacific
Island nations.®! Forty percent of the millions of individuals and families waiting in long backlogs for family-based
immigration are from Asia and Pacific Island nations.?? All of these potential new Americans would be scrutinized
under the new proposed rule and many would be deterred from participation in programs that they are eligible
for and need to improve their health and well-being and the health and well-being of their families. While there is
no evidence that the utilization of any government programs by Asian Americans and Pacific Islanders is higher
than other populations, the proposed rule would deter many of these individuals and families from continuing to
participate in programs such as Medicaid, SNAP, and government-assisted housing. Progress made since the
passage of the ACA, that had partially equalized the disparities in uninsured rates between Whites and Asian
Americans and Pacific Islanders through the expansion of Medicaid and establishment of health insurance
marketplaces, could easily be wiped out.® Subgroups that are particularly at risk of poverty, such as Marshallese
(41% poverty rate), Burmese (38%), Hmong (26.1%) and Tongans (22.1%), would be particularly likely to be being
forced to choose between access to health and nutrition and their ability to keep their family united.

o Impact on Black Immigrants

The proposed rule would have a chilling effect on an estimated 1.8 million Black immigrants and their families.
Nearly one in ten (7%) of all the people affected by the proposed rule, or one in twenty Black people in the U.S.
(4%) would be potentially affected by the rule.®> Although there are fewer total Black immigrants than Latinos or
Asian Pacific Islanders, Black immigrants made up nearly one-quarter of people who became lawful permanent
residents in one year.®® In the aftermath of the 1996 Welfare Reform Acts, cuts to public benefits had lasting and
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devastating repercussions on Black people, including Black immigrants.®” In the decade after these laws passed,
extreme poverty doubled to 1.5 million.® The proposed public charge rule would have a similarly chilling effect on
Black immigrants and their families. In addition, like all Black people in America, Black immigrants face
employment discrimination. This means that, Black immigrant women and men also earn considerably lower
wages than U.S.-born non-Hispanic white women and men.® This makes it more likely that they or their families
would benefit from programs that support work by helping them access health care, nutritious food, and stable
housing.

. THE PROPOSED REGULATION WOULD HARM A FAR LARGER POPULATION AND FAR MORE SERIOUSLY
THAN THE RULE ACKNOWLEDGES, POTENTIALLY TENS OF MILLIONS OF PEOPLE

The proposed regulation, if implemented, would cause widespread harm by deterring a large number of people
from receiving critical public supports. Although many immigrants and members of mixed-status families are not
subject to the public charge determination, there is compelling historical evidence that the “chilling effect” will
impact a much broader population than those who are directly subject to the determination. Moreover, just the
existence of rumors about this proposed rule, combined with fears about immigration enforcement, have already
had an impact on program participation.

Similarly, there is an extensive research literature that proves the benefits of these core basic needs programs for
recipients, their children, and society as a whole. This rule would worsen health, nutrition, and self-sufficiency.
The Department nods to the possibility of these negative effects but fails to quantify them or take them seriously.
The Department therefore vastly underestimates the negative impacts of the rule, failing to accurately assess the
likely chilling effect on families and individuals, the downstream economic effects, and other costs. Later sections
of these comments go into far greater detail on the research showing the harm to specific populations and
organizations.

a. The Rule Would Potentially Deter as Many As 26 Million People in The United States from
Accessing Critical Supports

The proposed rule would create a chilling effect -- making individuals afraid to access programs and undermining
access to critical health, food, and other supports for eligible immigrants and their families. Among the most
harmed by the proposed rule are children, including U.S. citizen children, who would likely decrease participation
in support programs, despite remaining eligible. It is important to note that immigrants and their children have
historically faced unique barriers to accessing critical public benefits, including lack of transportation, language

http://www.pewresearch.org/fact-tank/2017/07/06/more-than-half-of-new-green-cards-go-to-people-already-living-in-the-
u-s/.

87 Clarke, V. “Impact of the 1996 Welfare Reform and Illegal Immigration Reform and Immigrant Responsibility Acts on
Caribbean Immigrants”, Journal Of Immigrant & Refugee Services, 2(3/4), (2004)
https://www.tandfonline.com/doi/abs/10.1300/J191v02n03 10.

88 1, Luke Shaefer, Kathryn Edin, Rising Extreme Poverty in the United States and the Response of Federal Means-Tested
Transfer Programs, University of Michigan and, Harvard University, 2013, http://npc.umich.edu/publications/u/2013-06-npc-
working-paper.pdfhttp://npc.umich.edu/publications/u/2013-06-npc-working-paper.pdf.

89 Randy Capps, Kristen McCabe, Michael Fix, “Diverse Streams: African Migration to the United States,” Migration Policy
Institute, 2012, https://www.migrationpolicy.org/research/CBl-african-migration-united-states?pdf=AfricanMigrationUS.pdf.
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barriers, confusion regarding immigrant eligibility rules, and concerns related to becoming a public charge.
Research shows that these barriers have already impacted participation rates and that increased immigration
enforcement and other anti-immigrant policies further deter immigrants from seeking out benefits that they
and/or their children are eligible for.*®

Previous research that studied use of benefits by immigrant and mixed status families after the eligibility changes
in the 1990s showed decreased enrollment in Medicaid and CHIP even among those who remained eligible.®?
Based on this research, social scientists project that immigrants' use of health, nutrition, and social services could
decline significantly if the proposed public charge rule were finalized.*?

For estimates of potential changes in coverage due to public charge policies, researchers present several scenarios
using different disenrollment rates. Using this 25% disenrollment rate as a midrange target, researchers assume a
range of disenrollment rates from a low of 15% to a high of 35%. Moreover, it is worth noting that the worst thing
that could happen to someone who was ineligible under the 1996 rules who applied for benefits is that they
would have their application rejected. By contrast, under the proposed rule, applying for benefits could have
permanent negative effects on immigration status.

Approximately 25.9 million people would be potentially chilled by the proposed public charge rule, accounting for
an estimated 8% of the U.S. population. This number represents individuals and family members with at least one
non-citizen in the household and who live in households with earned incomes under 250% of the federal poverty
level. Of these 25.9 million people, approximately 9.2 million are children under 18 years of age who are family
members of at least one noncitizen or are noncitizen themselves, representing approximately 13% of our nation’s
child population.®

A large share of the people potentially chilled by the proposed public charge rule reside in five states — California,
Florida, lllinois, New York, and Texas — that account for approximately 61% of the total impacted population (15.9
million). Among children potentially chilled, California and Texas account for more than 40% of all children
potentially chilled by the rule (3.9 million). Families in other regions of the United States, like those in the
Midwest and Northeast, will also be among those potentially impacted. Altogether, approximately 2.8 million
Midwesterners and 4.1 million Northeasterners may be potentially chilled by the proposed rule.®*

According to the Kaiser Family Foundation, an estimated 2.1 million to 4.9 million Medicaid/CHIP enrollees could
disenroll, if the proposed rule leads to disenrollment rates between 15 percent and 35 percent.®® Further,
researchers from the Institute for Community Health report that 700,000 to 1.7 million children in need of
medical attention living with a noncitizen adult could be disenrolled from Medicaid/CHIP coverage, if 15 to 35
percent disenrolled. This includes approximately 143,000 to 333,000 children with at least one potentially life-

%0 Krista M. Perreira, et al., (2012). Barriers to Immigrants’ Access to Health and Human Services Programs, U.S. Department
of Health and Human Services ASPE Issue Brief,https://aspe.hhs.gov/system/files/pdf/76471/rb.pdf.
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Benson Gold, Immigrants and Medicaid After Welfare Reform.

92 Batalova, Chilling Effects: The Expected Public Charge Rule. Fix, Trends in Noncitizens’ and Citizens’ Use of Public Benefits;
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threatening condition, including asthma, influenza, diabetes, epilepsy, or cancer, 122,000 to 285,000 children on
prescribed medications, 102,000 to 238,000 newborns, and 53,000 to 124,000 children with musculoskeletal and
rheumatologic conditions, like fractures and joint disorders. In California alone, the Children’s Partnership
estimates that between 269,000 to 628,000 children would lose Medicaid/CHIP coverage and 113,000 to 311,000
children would lose food assistance, despite remaining eligible, if the proposed rule is finalized.” Also,
independent researchers find that up to an estimated 3 million U.S citizen children could lose access to SNAP as a
result of the proposed regulation.®®

b. Families are already afraid to access basic needs programs and this proposal will exacerbate those
fears

Additionally, the current political climate, with efforts to reduce legal immigration for the first time in decades
and increased arrests and deportations, fear of immigration consequences of using public benefits could be even
greater.” Research conducted in 2017 and 2018 confirms anti-immigrant federal policy and rhetoric is already
creating barriers in access to health and nutrition programs for people in immigrant families, who have already
historically faced significant barriers in accessing public benefit programs. Health and nutrition service providers
have noticed an increase in canceled appointments and requests to disenroll from means-tested programs in
2017.1% Preliminary data for the first half of 2018 showed a 10 percent drop in enroliment among immigrant
families eligible for SNAP who have been in the country less than five years, after steady increases for the
previous decade.'®! Researchers also found that early childhood education programs reported drops in
attendance and applications as well as reduced participation from immigrant parents in classrooms and at events,
along with an uptick in missed appointments at health clinics.'® Another recent study found that immigrant
families -- including those who are lawfully present -- are experiencing resounding levels of fear and uncertainty
across all background and locations.?®® In a 2018 survey of health care providers in California, more than two-
thirds (67 percent) noted an increase in parents’ concerns about enrolling their children in Medi-Cal (California’s

% Leah Zallman, Karen Finnegan Changing Public Charge Immigration Rules: The Potential Impact on Children Who Need Care,
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100 Jennifer Laird et al, Foregoing Food Assistance Out of Far Changes to “Public Charge” Rule May Put 500,000 More U.S.
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102 Hannah Matthews et al, “Immigration Policy’s Harmful Impacts on Early Care and Education,” The Center for Law and
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Medicaid program), WIC and CalFresh (California’s SNAP program), and nearly half (42 percent) reported an

increase in skipped scheduled health care appointments.%

CLASP documented the climate of fear in immigrant communities around the country firsthand in our report, Our
Children’s Fear: Immigration Policy’s Effects on Young Children, based on focus groups and interviews conducted
last year. Among our findings, we heard that immigrant families are increasingly wary of utilizing government
services, including for their US citizen children. For example:

® A home visitor in North Carolina said, “We’ve seen a major reluctance to enroll or re-enroll in public
benefits. Moms are afraid to sign back up for Medicaid, food stamps, and other [governmental] services.”
e Early education programs reported drops in attendance, fewer applications, trouble filling available

spaces, and lower parent participation in the classroom and events.%

Many of the service providers and parents we spoke to told us that immigrant families hesitate to access public
benefits and government services out of fear that it will impact their immigration status in the future. If finalized,
the proposed rule will legitimize those fears, thereby increasing poverty, hunger, ill health and unstable housing
by discouraging enrollment in programs that support basic needs.

For these reasons, researchers from the Kaiser Family Foundation suggest that their analysis based on historical
data may underestimate the impact the proposed rule would have on participation in Medicaid/CHIP.2%®
Researchers from the Migration Policy Institute land a similar conclusion — usage of public assistance programs
could fall even more sharply than the observations from the 1990s. In discussing the extent of the proposed rule’s
chilling effect, Migration Policy Institute researchers write, “In the current political climate, with sharper rhetoric
about the value of immigration, efforts to reduce legal immigration for the first time in decades, and ramped-up
arrests and deportation, fear of the immigration consequences of using public benefits could be even greater.” 17
This suggests that the projected impacts based on 1990s data are conservative estimates of the potential impact

of the rule on benefit usage.

c. Access to Health, Nutrition, And Other Key Supports for Working Families Has Positive Effects on
Individuals’ Long-Run Economic and Educational Attainment, Which in Turn Contribute to Self-
Sufficiency

There is extensive evidence of how participation in basic needs programs positively influence children’s and
adults’ health in both the short and long-term as well as educational, and economic outcomes.

104 The Children’s Partnership, California Children in Immigrant Families: The Health Provider Perspective,”
https://www.childrenspartnership.org/wp-content/uploads/2018/03/Provider-Survey-Inforgraphic-.pdf.

105 Wendy Cervantes, Rebecca Ullrich, Hannah Matthews “Our Children’s Fear: Immigration Policy’s Effects on Young
Children” (Washington, DC: CLASP, 2018) https://www.clasp.org/publications/report/brief/our-childrens-fear-immigration-
policys-effects-young-children.

106 Samantha Artiga, Anthony Damico, Rachel Garfield “Potential Effects of Public Charge Changes on Health Coverage for
Citizen Children,”Kaiser Family Foundation,, 2018, http://files.kff.org/attachment/Issue-Brief-Potential-Effects-of-Public-
Charge-Changes-on-Health-Coverage-for-Citizen-Children.

107 BatalovaChilling Effects: The Expected Public Charge Rule and Its Impact on Legal Immigrant Families’ Public Benefits Use..
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SNAP. Children of immigrants who participate in the Supplemental Nutrition Assistance Program (SNAP,
formerly food stamps) are more likely to be in good or excellent health, be food secure, and reside in stable
housing. Compared to children in immigrant families without SNAP, families with children who participate in
the program have more resources to afford medical care and prescription medications.'® An additional year
of SNAP eligibility for young children with immigrant parents is associated with significant health benefits in
later childhood and adolescence.®

Another study examined whether increasing the family’s economic resources when a child is in utero and
during childhood improves later life health and economic outcomes. Using data from the Panel Study of
Income Dynamics to link family background and county of residence with adult health and economic
outcomes, the researchers found that access to food assistance leads to a significant reduction in the

incidence of metabolic syndrome and, for women, an increase in economic self-sufficiency.'°

Conversely, children living in food insecure households are more likely to suffer from poor health and
frequent illness and to be hospitalized more frequently.!!! Specifically, child food insecurity is associated with
chronic diseases and health conditions, including asthma, behavioral and social-emotional problems (e.g.,
hyperactivity), birth defects, mental health problems (such as depression and anxiety), frequent colds and
stomachaches, and oral care problems.'*? Not having enough to eat also affects children’s ability to perform in
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Paper, 2017, http://www.chloeneast.com/uploads/8/9/9/7/8997263/east_fskids r_r.pdf.

110 Hilary Hoynes, Diane Whitmore Schanzenbach, and Douglas Almond, "Long-Run Impacts of Childhood Access to the Safety
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school. Food insecurity is associated with lower scores on reading and math assessments and a greater
likelihood of grade retention.!* Among low-income seniors, receipt of SNAP is associated with reduced

hospitalization costs.!*

Medicaid. Overall, there is an extensive and strong research literature that shows, as a recent New England
Journal of Medicine review concludes “Insurance coverage increases access to care and improves a wide

range of health outcomes.”'?®

Children in immigrant families with health insurance coverage are more likely to have a usual source of care
and receive regular health care visits, and are less likely to have unmet care needs.!'® Low-income children
with Medicaid use well-child and dental health services compared to similar children with private insurance.'”
Duration of insurance coverage matters greatly: children who are insured consistently throughout a given

year are far more likely to receive necessary health care services than those whose coverage is volatile.!*®

Insurance coverage in childhood promotes positive development and good health, which in turn enable better
health, educational, and employment outcomes later in life. Individuals exposed to Medicaid during early
childhood have better composite health scores, lower incidences of high blood pressure, lower rates of
obesity, fewer emergency room visits, and reduced hospitalizations as adults.**® Similarly, childhood Medicaid
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eligibility is associated with high school graduation rates, college attendance, and higher incomes in
adulthood.?® Another study using data from the IRS to measure long-term impacts of childhood Medicaid
expansion on outcomes in adulthood, found that greater Medicaid eligibility increases college enrollment,

lowers mortality, and increases the amount individuals pay in taxes.??!

Conversely, children who are uninsured or inconsistently insured often face difficulty obtaining the health
care services necessary to prevent illnesses and treat medical conditions when they arise. Therefore, they are
more likely to have unmet care needs, to delay medical care, and to need but not receive mental health
services than their peers with private or public health insurance.'?? Uninsured children are also far more likely
to utilize emergency care.'?® Lack of insurance can be a matter of life or death: One analysis found that
uninsured children were 3.32 times more likely to die as a result of traumatic injury compared to children with

commercial (non-public) insurance, even after controlling for other factors.?

Housing assistance. Eviction due to inability to afford rent often leads to residential instability, moving into
poor quality housing, overcrowding, and homelessness, all of which are associated with negative

health among adults and children. Even just the threat of eviction can lead to high blood pressure,
depression, anxiety, and psychological distress.? Research also shows that children whose families take up a
housing voucher to move to a lower-poverty neighborhood when they are less than 13 years of age have

significantly higher college attendance rates and an annual income that is 31 percent higher, on average.'*®

Children whose families receive housing assistance are more likely to have a healthy weight and to rate higher

120 Karina Wagnerman, Alisa Chester, Joan Alker, Medicaid is a Smart Investment in Children, Georgetown University Center
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on measures of well-being—especially when housing assistance is accompanied by food assistance.?” Without
housing assistance, children are more likely to live in overcrowded conditions, become homeless, and move
frequently.?® They are also more likely to remain in high-poverty neighborhoods, which is associated with
poor health and educational outcomes.'? Research demonstrates that when housing subsidies are
permanent, reliable, and consistent, they are more likely to have positive impacts on children’s behavior,

access to health care, and food security.*

Various forms of housing instability have adverse outcomes on child development, including poor health and
developmental risk.’* Mothers who experience homelessness or frequent moves while pregnant are more
likely to have preterm deliveries and babies with low birth weights.!32 Children in poverty who move
frequently during early childhood have higher rates of attention difficulties and behavior problems.'** Housing
instability in childhood is also associated with poor health and more hospitalizations over the course of a
child’s life.** Housing instability is directly correlated to decreases in student retention rates and contributes
to homeless students’ high suspension rates, school turnover, truancy, and expulsions, limiting students’

opportunity to obtain the education they need to succeed later in life.1®

Income. Using data from seven random-assignment studies conducted by MDRC that collectively evaluated
10 welfare and antipoverty programs in 11 sites, the researchers found that a $1,000 increase in annual
income sustained for between 2- and 5-years boosts child achievement in school and standardized test scores
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129 Barbara Sard,Douglas Rice, Realizing the Housing Voucher Program’s Potential to Enable Families to Move to Better
Neighborhoods, Center on Budget and Policy Priorities, 2016, https://www.cbpp.org/research/housing/realizing-the-housing-
voucher-programs-potential-to-enable-families-to-move-to.

130 Aletha C. Huston, “U.S. Commentary: Effects of Housing Subsidies on the Well-Being of Children and Their Families in the
Family Options Study,” Cityscape: A Journal of Policy Development and Research 19 (2017),
https://www.huduser.gov/portal/periodicals/cityscpe/vol19num3/ch15.pdf.

131 Diana Becker Cutts, Alan F. Meyers, Maureen M. Black, et al, “US Housing Insecurity and the Health of Very Young
Children,” Am J Public Health 101 (2018), https://www.nchi.nlm.nih.gov/pmc/articles/PMC3134514/.

132 Djana B. Cutts, Sharon Coleman, Maureen M. Black, et al., “Homelessness During Pregnancy: A Unique, Time-Dependent
Risk Factor of Birth Outcomes,” Matern Child Health J 19 (2015), https://link.springer.com/article/10.1007%2Fs10995-014-
1633-6; Bianca V. Carrion, Valerie A. Earnshaw, Trace Kershaw, et al, “Housing Instability and Birth Weight among Young
Urban Mothers,” J Urban Health 92 (2015), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4338127/.

133 Kathleen M. Ziol-Guest,Claire C. McKenna, “Early Childhood Housing Instability and School Readiness,” Child Development
85 (2014), https://onlinelibrary.wiley.com/doi/abs/10.1111/cdev.12105.

134 Megan Sandel, Richard Sheward, Stephanie Ettinger de Cuba, et al, “Unstable Housing and Caregiver and Child Health in
Renter Families,” Pediatrics 141 (2018),
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by 6% of a standard deviation.'3¢

Taken together, this and other research on access to health,'*” nutrition,**® and housing®*® assistance shows the
strong, positive, and long-run effects on children and individual’s health, educational, and economic attainment.

d. The Department Fails to Adequately Evaluate the Impacts of the Rule

The proposed rule will have negative consequences for individuals, families, communities, health care providers,
state and local governments and businesses. In fact, the notice of proposed rulemaking itself acknowledges in
multiple places that that the proposed rule would cause great harm to, although it fails to quantify this harm and
therefore largely ignores it.

The Department fails to adequately evaluate the impacts of the proposed rule, including in its discussion of costs
and benefits in the Executive Summary and the “Cost-Benefit Analysis” section, leaving out considerable impacts
to individuals and families, state and local economies, as well as specific sectors of the economy in their analysis.
In fact, the only costs that are actually reported are the direct and opportunity costs of the time spent filing the
required forms. Because the Department does not provide a rigorous qualitative discussion or reliable
guantitative estimates of the proposed rule’s impact, the Department makes impossible for the public to
understand and comment on the justification of the rule or its effects.

The Office of Management and Budget has published a primer that summarizes what is involved in a cost-benefit
analysis as required under Executive Order 13563, Executive Order 12866, and OMB Circular A-4. **° This primer
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states that agencies must produce:

"an estimate of the benefits and costs —both quantitative and qualitative—of the proposed regulatory
action and its alternatives: After identifying a set of potential regulatory approaches, the agency should
conduct a benefit-cost analysis that estimates the benefits and costs associated with each alternative
approach. The benefits and costs should be quantified and monetized to the extent possible, and
presented in both physical units (e.g., number of ilinesses avoided) and monetary terms. When
guantification of a particular benefit or cost is not possible, it should be described qualitatively. The
analysis of these alternatives may also consider, where relevant and appropriate, values such as equity,
human dignity, fairness, potential distributive impacts, privacy, and personal freedom. The agency’s
analysis should be based on the best available scientific, technical, and economic information. To achieve
this goal, the agency should generally rely on peer-reviewed literature, where available, and provide the
source for all original information. In cases of particular complexity or novelty, the agency should
consider subjecting its analytic models to peer review. In cases in which there is no reliable data or
research on relevant issues, the agency should consider developing the necessary data and research."

DHS has completely failed to meet this regulatory standard. This section sets out key examples of the
inadequacies of the Department’s evaluation of the rule.

e (Chilling Effect

The Department fails to seriously account for the chilling effect of the rule in its estimates of disenrollment. For
example, the Department estimates that approximately 142,000 individuals would disenroll from Medicaid.
Rather than account for the chilling effect, the Department assumes that all individuals applying to adjust status
drop coverage, but no other individuals would drop coverage, such as family members or other noncitizen
families. The Department, however, recognizes that, “when eligibility rules change for public benefits programs
there is evidence of a chilling effect that discourages immigrants from using public benefits programs for which
they are still eligible.” The Department also notes that previous studies examining the effect of welfare reform
changes showed enrollment reductions ranging from 21% to 54% due to this chilling effect. Despite this
recognition and the evidence in the literature cited above, the Department does not account for a chilling effect in

its estimate of disenrollment.#

The Department identifies a list of potential consequences of the proposed rule but does not quantify their
effects. In particular, at 83 FR 51270 the Department recognizes that disenrollment or foregoing enrollment in
public benefits programs could lead to “worse health outcomes, including increased prevalence of obesity and
malnutrition, especially for pregnant or breastfeeding women, infants, or children, and reduced prescription
adherence; increased use of emergency rooms and emergent care as a method of primary health care due to
delayed treatment; increased prevalence of communicable diseases, including among members of the U.S. citizen
population who are not vaccinated; increases in uncompensated care in which a treatment or service is not paid
for by an insurer or patient; increased rates of poverty and housing instability; and reduced productivity and

141 samantha Artiga, Rachel Garfield, and Anthony Damico “Estimated Impacts of the Proposed Public charge Rule on

Immigrants and Medicaid” (Washington, DC: Kaiser Family Foundation, 2018) http://files.kff.org/attachment/Issue-Brief-
Estimated-Impacts-of-the-Proposed-Public-Charge-Rule-on-Immigrants-and-Medicaid.
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educational attainment.” However, the Department makes no attempt to quantify the extent of these harmful
outcomes, let alone to quantify the cost to society. This is true even though there are rigorous studies that have
assessed the cost of many of these outcomes. For example, research has found that greater Medicaid eligibility
increases college enrollment, lowers mortality, and increases the amount individuals pay in taxes.'* Studies have
found that every state dollar spent on prenatal care saves states between $2.57 and $3.38 in future medical
costs.'®  Similarly, spending on SNAP for seniors has been shown to reduce hospitalization costs.’** A
meaningful cost-benefit analysis would include a comprehensive review of the literature in order to create upper
and lower bounds for plausible estimates of the impacts of the rule.

Similarly, the Department mentions but fails to take into account economic impacts of the rule to states. In
particular, at 83 FR 51228-29, the Department recognizes that “reductions in federal and state transfers under
federal benefit program may have downstream and upstream impacts on state and local economies, large and
small businesses, and individuals.” However, it makes no attempt to measure this impact. As described in more
detail in section IV, there are considerable economic and fiscal losses associated with the rule. The Fiscal Policy
Institute estimates $17.5 billion in loss of health care and food supports, $33.8 billion in potential economic ripple
effects of this lost spending, and 230,000 in potential jobs lost because of this reduction in federal spending,
under a 35 percent disenrollment scenario. The ten hardest hit states would be Arizona, California, Florida,
Georgia, lllinois, Massachusetts, New Jersey, New York, Texas, and Washington, accounting for approximately
three-quarters of the total losses of federal funds to individuals in states, potential economic ripple effects, and
potential jobs lost, under the 35% disenrollment scenario.'*®

The Department’s analysis also fails to address how the rule will affect providers and key sectors within the
economy. Based on analysis from Manatt Health, researchers estimate that approximately $17 billion worth of
hospital payments are at risk under the proposed rule.'® In addition, researchers also estimate the devastating
impact of the rule on community health centers. As a result of the chilling effect of the rule, community health
centers could lose up to $624 million in Medicaid revenue, resulting in 538,000 fewer patients served by the
reduction in capacity and a loss of 6,100 medical staff jobs.'*” Additionally, based on independent analysis of the
proposed rule’s impact on the economy in California, researchers of the UCLA Center for Health Policy Research
found that key sectors would be affected by the rule using IMPLAN, an industry-standard input-output economic
modeling software package. Under a 35% disenrollment scenario, researchers found that 13,200 jobs would be

142 David W. Brown, Amanda E. Kowalski, and Ithai Z. Lurie, "Long-Term Impacts of Childhood Medicaid Expansions on
Outcomes in Adulthood," Yale University Department of Economics (June 2018). Found online at
http://www.econ.yale.edu/~ak669/medicaid.latest.draft.pdf.

143 Gorsky, “The Cost Effectiveness of Prenatal Care in Reducing Low Birth Weight in New Hampshire”.; Institute of Medicine,

“Preventing Low Birth Weight”.

144 samuel, Does the Supplemental Nutrition Assistance Program Affect Hospital Utilization.

145 Fiscal Policy Institute “Only Wealthy Immigrants Need Apply: How A Trump Rule’s Chilling Effect Will Harm the U.S.” (New
York, NY: FPI, 2018) http://fiscalpolicy.org/public-charge.

146 Cindy Mann, April Grady, Allison B. Orris “Medicaid Payments at Risk for Hospitals Under Public Charge” (New York, NY:
Manatt Health, November 2018) https://www.manatt.com/Insights/White-Papers/2018/Medicaid-Payments-at-Risk-for-
Hospitals-Under-Publ.

147 Leighton Ku, Jessica Sharac, Rachel Gunsalus, Peter Shin, Sara Rosenbaum “How Could the Public Charge Proposed Rule
Affect Community Health Centers?” (Washington, DC: Geiger Gibson / RCHN Community Health Foundation Research
Collaborative, November 2018)
https://publichealth.gwu.edu/sites/default/files/downloads/GGRCHN/Public%20Charge%20Brief.pdf.
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lost due to reduced federal support for Medicaid and 4,600 jobs lost due to reduced federal SNAP benefits. Of
these more than 17,000 combined jobs lost in California, approximately 47% would be from the healthcare sector,
including hospitals, doctors’ offices, and labs, approximately 10% would be from food-related industries, including
food retail stores, manufacturing, and agriculture, and 4% would be from real estate, including businesses
primarily engaged in renting real estate, managing real estate for others, and selling, buying, or renting real estate
for others.1%®

e  [Effects on immigration

At 83 FR 51230, the Department acknowledges that it "anticipates a likely increase in the number of denials for
adjustment of status applicants based on public charge inadmissibility determinations." As noted before, a recent
study by the Migration Policy Institute gives a sense of the scale here, finding that when recent green card
recipients are compared to the new criteria, over two-thirds would have at least one negative factor under the
proposed rule and more than 40% would have two or more negative factors.'*® However the Department fails to
provide any estimate of the number of people who would be denied adjustment, or any analysis of the impacts of
these denials on the individuals, their families and communities, their employers, or society as a whole.

For example, extensive research shows that parental detention and deportation harms a child’s mental and
physical health, economic security, and educational outcomes.™® A parent’s deportation can drastically undercut
the economic security of families already struggling to make ends meet, especially when that parent is the
primary or sole breadwinner. One study estimates that the sudden loss of a deported parent’s income can reduce
a family’s household income by 73 percent.*!

Overall, the Department fails to adequately assess the likely impacts of the rule. The Department’s current
evaluation of the rule does not provide the necessary information to determine the justification of the rule and
how the rule will affect our nation in the short and long term. Moreover, it consistently neglects to take into
account the research evidence presented throughout these comments and readily available upon even a cursory
examination of the literature. By focusing on the relatively minor costs involved in filling out the new forms, the
Department consistently and drastically underestimates the costs, to a degree that makes it impossible to justify

148 Ninez Ponce, Laurel Lucia, and Tia Shimada “How Proposed Changes to the ‘Public Charge’ Rule Will Affect Health, Hunger
and the Economy in California’” (Los Angeles, CA: UCLA Center for Health Policy Research, November 2018)
https://healthpolicy.ucla.edu/newsroom/Documents/2018/public-charge-seminar-slides-nov2018.pdf.

149 Randy Capps, Mark Greenberg, Michael Fix, and Jie Zong, “Gauging the Impact of DHS’ Proposed Public-Charge Rule on
U.S. Immigration,” Migration Policy Institute, November 2018, https://www.migrationpolicy.org/research/impact-dhs-public-
charge-rule-immigration.

150 Ajay Chaudry, Randy Capps, Juan Manuel Pedroza, et al., Facing our Future: Children in the Aftermath of Immigration
Enforcement, The Urban Institute, 2010, http://www.urban.org/sites/default/files/publication/28331/412020-Facing-
OurFuture.PDF; Brian Allen, Erica M. Cisneros, Alexandra Tellez, “The Children Left Behind: The Impact of Parental
Deportation on Mental Health,” Journal of Child and Family Studies 24 (2015),
https://link.springer.com/article/10.1007/s10826-013-9848-5; Luis H. Zayas, Segio Aguilar-Gaxiola, Hyunwoo Yoon, et al.,
“The Distress of Citizen-Children with Detained and Deported Parents,” Journal of Child and Family Studies 24 (2015), .
https://link.springer.com/article/10.1007%2Fs10826-015-0124-8.

151 Randy Capps, Heather Koball, James D. Bachmeier, et al., Deferred Action for Unauthorized Immigrant Parents: Analysis of
DAPA's Potential Effects on Families and Children, MPI, 2016, http://www.migrationpolicy.org/research/deferred-action-
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the rule.

Even just with regard to the paperwork, the Department's analysis falls short, as it also fails to adequately analyze
the costs to both public and private agencies who will need to help impacted families comply with the new
requirements, including the costs of understanding the rule and communicating with immigrant families about
the rule. Also, the Department omits any discussion of its own burden in handling a more complex determination.

lll.  THE PROPOSED REGULATION WOULD CAUSE PERMANENT HARM TO CHILDREN, WOMEN, YOUNG
ADULTS, AND FAMILIES

The rule poses significant harm to the health and wellbeing of children, women, young adults, and families. The
changes in the proposed rule undercut the foundations that children need to thrive and would dramatically alter
the lives of countless families across the U.S.

Children in immigrant families comprise a large share of the child population in the U.S. As of 2016, nearly 18
million children under the age of 18 had one or more parents who were born outside of the U.S. The vast
majority—88 percent—were U.S.-born citizens.'>? Just 12 percent were immigrants themselves. Immigrant
women comprise 52 percent of the U.S. immigrant population, and many are parents of U.S citizen children.'®® An
estimated 3.6 million immigrants are between the ages of 18 and 25, 8 percent of the immigrant population and
10 percent of all young adults.*>*

The expanded definition of public charge will lead to millions of children, women, and young adults losing access
to the programs and services they need to thrive out of fear of immigration consequences. Without the programs
that make food, housing, and/or health care more affordable and accessible, many families will be financially
destabilized and potentially thrown into poverty. Children’s health and development will be compromised, with
long-term consequences for their wellbeing into adulthood. Women may face greater barriers to accessing critical
health care services—especially pregnant women, for whom affordable care is often in short supply. And young
adults may be less likely to pursue the higher education and career pathway opportunities that set them on a path
to success in the future.

The standards proposed in the “totality of circumstances” determinations will also have a disproportionate impact
on immigrant children, women, and parents—particularly mothers with young children. The standards favor
wealth and constant employment, and disfavor characteristics overwhelmingly held by these populations, such as
being a full-time caregiver, having lower income, having a large household size, having dependent children, or
simply being a child. To the extent that these standards lead to more parents being denied lawful permanent
residency, children’s lives will be further destabilized.

152 Miigration Policy Institute, “Children in U.S. Immigrant Families,” n.d., https://www.migrationpolicy.org/programs/data-
hub/charts/children-immigrant-families.

153 Jie Zong, Jeanne Batalova, and Jeffrey Hallock, “Frequently Requested Statistics on Immigrants and Immigration in the
United States,” Migration Policy Institute, February 8, 2018, https://www.migrationpolicy.org/article/frequently-requested-
statistics-immigrants-and-immigration-united-states.

154 CLASP analysis of 2016 American Community Survey Data
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Finally, a very large number of children who stand to be harmed by the rule are U.S. citizens. The Department
acknowledges the likely harm to them in its cost estimates but vastly underestimates the damage imposed by less
access to health, nutrition, and other support programs; by parents’ and families’ stress and poverty; and by the
effects of denial of long-term permanent residence to a parent. The consequence of the rule would be to create a
second-class of U.S.-born children who are treated less favorably than other citizen children and denied an
opportunity to reach their potential solely because of their parents’ nativity and economic status.

a. The Expanded Definition of Public Charge Will Deter Families from Using Public Assistance Programs
That Promote Their Health and Economic Security

The rule proposes to change the definition of who may be deemed a public charge and, as a result, denied
entrance to the United States or lawful permanent residency. Proposed section 212.21 lays out the Department’s
proposed definition of “public charge,” which would allow government officials to consider an applicant’s use of
benefits beyond the existing standards of cash assistance and long-term institutional care to include Medicaid, the
Supplemental Nutrition Assistance Program (SNAP), housing assistance, and Medicare Part D subsidies. This
change would likely lead individuals to withdraw or disenroll from benefit programs that support their health,
wellbeing, and financial security.

On page 51270, in the cost-benefit analysis section, the Department explicitly acknowledges that the rule could
lead to “worse health outcomes, including increased prevalence of obesity and malnutrition, especially for
pregnant or breastfeeding women, infants, or children...increased prevalence of communicable
diseases...increased rates of poverty and housing instability; and reduced productivity and educational
attainment.” Yet the Department does not acknowledge just how extensive these impacts would be, particularly
for children, women, and young adults.

i Children Will Face Increased Familial Stress and Hardship and Lose Access to The Programs That

Keep Them Healthy, Fed, and Housed

Like all children, children in immigrant families do best when they have a safe place to live and enough food to
eat; when their family’s income is stable; and when their parents and caregivers are mentally and physically
healthy and able to care for them. Yet the proposed changes to “public charge” provisions in immigration law
undercut these very foundations that children need to thrive and dramatically alter the lives of countless families
across the U.S.

Proposed sections 212.21 through 212.22 and the preamble to the rule assert that only the use of benefits by an
individual would be considered in public charge determinations, and any benefits received by dependents—
including U.S. citizen-children—would not be considered. However, there is no way to influence immigrant
parents’ access to benefits without also affecting the health, safety, and economic security of their children.
Parents’ access to these services matters greatly for their own health and wellbeing, which in turn has direct
consequences on their children’s developmental trajectories. Parents’ access to public benefits is also correlated
with children’s access to services as well. If parents—and therefore their children—lose access to the programs
that keep them healthy, fed, and housed, their economic security will be threatened, as will their long-term health
and developmental outcomes.
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Parents’ health and wellbeing is inextricably linked with that of their children.

Low-income families are more likely to experience substantial and persistent adversity--sometimes called toxic
stress--in their day-to-day lives. Not having enough food to eat; inadequate or unstable housing; economic
insecurity; child neglect or abuse; domestic violence; and parental mental health problems are examples of
adverse experiences that can lead to toxic stress. Experiencing any single form of toxic stress--particularly in early
childhood--can interfere with children’s healthy development, altering how they learn and their ability to manage
their emotions.’ It can also lead to physical and mental health problems that last into adulthood.*®® Children
living in poor and low-income households are at greater risk of experiencing multiple forms of hardship, which
does far greater damage to their long-term development than simply adding up the effects of each individual risk

factor.r’

A supportive, nurturing parent-child relationship acts as a buffer against the effects of toxic stress on children,
making parents’ own wellbeing an important determinant of their children’s health and development.®® In the
earliest years of life, children’s interactions and relationships with their primary caregivers lay the foundation for
healthy development.’® Responsive caregiving lets children know they are safe and protected. That helps them
regulate stress, encourages them to explore their environments, and supports early learning.*®® When parents are
healthy, well, and cared for, they’re better able to provide financially for their families and support their children’s
development.’®! Parents who report they are in good health are more likely to have children who are in good
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Development: Working Paper No. 9, 2010, https://developingchild.harvard.edu/resources/persistent-fear-and-anxiety-can-
affect-young-childrens-learning-and-development/; Clancy Blair and C. Cybele Raver, “Poverty, Stress, and Brain
Development: New Directions for Prevention and Intervention,” Acad Pediatr 16 (2016),
https://www.ncbi.nIlm.nih.gov/pmc/articles/PMC5765853/.

156 Jack P. Shonkoff, Andrew S. Garner, et al. “The Lifelong Effects of Early Childhood Adversity and Toxic Stress,” Pediatrics
129 (2012), http://pediatrics.aappublications.org/content/129/1/e232.

157 Karen Hughes, Mark A. Bellis, Katherine A. Hardcastle, et al., “The Effect of Multiple Adverse Childhood Experiences on
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Aseltine, and Susan Gore, “The Impact of Cumulative Childhood Adversity on Young Adult Mental Health: Measures, Models,
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158 National Scientific Council on the Developing Child, Young Children Develop in an Environment of Relationships: Working
Paper No. 1, 2009, http://developingchild.harvard.edu/wp-content/uploads/2004/04/Young-Children-Develop-in-an-
Environment-of-Relationships.pdf.

159 Catherine Ayoub, Claire D. Vallotton, and Ann M. Mastergeorge, “Developmental Pathways to Integrated Social Skills: The
Roles of Parenting and Early Intervention”, Child Development 82 (2011),
https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1467-8624.2010.01549.x; Richard Lerner, Fred Rothbaum, Shireen Boulos,
et al.,, “Developmental Systems Perspective on Parenting,” in Handbook of Parenting: Volume 2 Biology and Ecology of
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health, too.1®?

Conversely, when parents face significant adversity themselves and don’t have the supports they need, their
mental and physical health suffers. Among caregivers renting their homes, various forms of housing instability are
associated with poor health and symptoms of maternal depression.'®® Parents whose families are food insecure
also report higher rates of serious psychological distress.’®* And parents who are uninsured face greater financial
stressors--and subsequent psychological challenges--associated with affording basic medical care on top of other
every day expenses.!®

Parents’ own stress and health challenges can impede effective caregiving and have the effect of exacerbating
rather than buffering against the effects of adversity on young children,*® with lasting consequences for their
health and development. For example, children are more likely to experience mental health and developmental
challenges when their parents have a mental health condition.®’

Parental health is also associated with children’s educational outcomes, with adolescents being less likely to

graduate from high school if their parents report “fair” or “poor” health.'%®

University Health Policy Institute, Center for Children and Families, 2016, https://ccf.georgetown.edu/2016/12/12/healthy-
parents-and-caregivers-are-essential-to-childrens-healthy-development/; Anne Case and Christina Paxson, “Parental Behavior
and Child Health,” Health Affairs 21 (2002), http://content.healthaffairs.org/content/21/2/164.full; Stephanie Schmit and
Christina Walker, Seizing New Policy Opportunities to Help Low-Income Mothers with Depression, CLASP, 2016,
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162 Anne Case and Christina Paxson, “Parental Behavior and Child Health,” Health Affairs 21 (2002),
http://content.healthaffairs.org/content/21/2/164.full.
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When parents lose access to public benefits, their children lose access too.

What’s more, children are inherently dependent upon their parents for material support. Penalizing immigrant
parents for using publicly funded health, nutrition, and housing programs for which they are legally eligible will
likely result in children losing these services as well. Research demonstrates that the likelihood that a child is
insured increases significantly when their parents are insured.'® And insurance coverage is associated with
greater access to critical acute and preventive care, including vaccinations and well visits, for parents and children
alike.’° Programs such as housing assistance are received by a family, not an individual—if parents lose access to
safe and stable housing, their children do too.

Based on the definition of public charge laid out in §212.21 of the proposed rule, researchers estimate that
between 2.1 million and 4.9 million Medicaid/CHIP enrollees in immigrant families--including 875,000 to 2 million
citizen-children--would disenroll from health coverage despite remaining eligible.}’* Another analysis estimates as
many as 628,000 children could disenroll from public health insurance coverage in California alone, increasing the
state’s child uninsurance rate from 3% to as high as 8.2%.'72 Researchers at the Boston Medical Center found that,
among eligible immigrant families who have been in the U.S. for less than five years, participation in SNAP
decreased by nearly 10 percent in the first half of 2018--before the rule was even published or implemented.?”® As
described in detail above, mass disenrollment of this nature is incredibly concerning in light of what we know
about how important these programs are in promoting children’s health and wellbeing.

Loss of public benefits will be detrimental to families’ economic security, with lasting impacts on children’s
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development.

Losing access to any one of these supports will also have a negative effect on a family’s economic circumstances
and increase material hardship. For millions of families, Medicaid and SNAP are lifelines that keep them living
above the poverty threshold.'”* In fact, Medicaid has a larger effect on reducing child poverty than all non-health
means-tested programs combined.'’”®> Without the programs and services that make food, housing, and/or health
care more affordable and accessible, many families will be financially destabilized and potentially thrown into
poverty. If parents lose access to affordable housing, they may also be at risk of losing their jobs.?”® And on top of
being less able to keep their families fed and housed, they will have fewer resources to afford other essentials,
including utilities, clothing, diapers, school supplies, transportation, and prescription medications.

The chronic, unrelenting stress and instability associated with immense financial hardship has immediate and
lasting consequences on children’s health and development, beginning even before a child is born.*”” Young
children with low incomes are more likely to experience obesity, asthma, developmental delays, and poor mental
health.1”® Disparities in cognitive and social-emotional skills between low- and higher-income children are evident
as early as 9 months of age. By age 2, low-income toddlers have smaller vocabularies and demonstrate poorer
skills in early literacy and numeracy.*”®

These early disadvantages persist—and in some cases worsen—over time. Low-income children enter
kindergarten up to a full year behind their higher-income peers in math and reading, and consistently score lower
on measures of achievement and social-emotional skills over their academic careers.'® As adolescents and young
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economic-security-for-families/
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adults, they have poorer mental health and are less likely to graduate from high school, to enroll in postsecondary
education, and to earn a college degree.!®! As adults, they experience greater unemployment, have lower
incomes themselves, and are in poorer mental and physical health.18?

Children in immigrant families do not live in isolation. They live and grow up in communities where their individual
success is critical to the strength of the country’s future workforce and collective economic security. We need to

invest in children, rather than put their healthy development and education at risk by destabilizing their families.

ii. Women’s Health, Employment, and Economic Success Would Be Disproportionately Harmed by

The Proposed Rule

The proposed rule would be particularly harmful to the economic security, health, and well-being of immigrant
women, who make up more than half of the U.S. immigrant population.'® Women’s overall economic status,
relative to men, is widely understood to be lower—as is their likelihood of being caregivers and living in larger
households, relative to men—suggesting that the Department was aware in drafting the rule of the significant
harm it would have on women. Immigrant women, especially those who are Black, Latina, and Asian American
and Pacific Islander (AAPI), generally are at higher risk of economic insecurity than men because of pay disparities,
discrimination, overrepresentation in low-wage work, and disproportionate responsibility for caregiving.

Across the board, women earn less than men on average.’* Immigrant women face an even greater wage gap
compared to native-born and naturalized men: foreign-born, noncitizen women, on average, earned 58 cents for
every dollar earned by native-born men in 2015.%% Immigrant women also earn less on average than US-born
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women.’® Women collectively comprise two-thirds of the low-wage workforce®”

and immigrant women are
overrepresented to an even greater extent in low-wage jobs.’® Women are also more likely than men to raise
children on their own, which means that low wages often result in an even lower household income (based on the

number of household members).

Given widespread economic insecurity among women working in low-wage jobs, immigrant women are more
likely to use the benefits proposed under the expanded definition of public charge than immigrant men. While

,*8° noncitizen women

immigrant women only make up a small share of public benefits recipients overal
predominate among noncitizen recipients of income security programs. For example, in 2017, almost 47 percent
of noncitizen Medicaid recipients were women (while 40 percent were men and 13 percent children).®® Almost
48 percent of noncitizen recipients of SNAP benefits were women in 2017, compared to the 40 percent who were
men and the 12 percent who were children.'®? If immigrants are deterred from accessing Medicaid and SNAP—as
they will surely be by the proposed rule—the result would be far greater economic insecurity among immigrant

women and their families.

Moreover, the proposed rule’s unprecedented consideration of Medicaid as part of the public charge
determination poses a dire threat to the health of immigrant women. Medicaid is a critically important program
for women, meeting most of women'’s health needs throughout their lives. Losing, disenrolling, or avoiding
Medicaid coverage would put women’s health at risk. Without affordable health coverage, women will not get the
health care they need. Women who have health coverage are more likely to receive preventive care, such as

breast cancer and cervical cancer screenings.’® People with health insurance also have lower mortality rates.®
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When people do not have health coverage, they are more likely to forgo needed care, leading to worse health
outcomes.?® Half of uninsured women reported going without health care in 2016 because of cost, compared to
25 percent of women with Medicaid and 21 percent of women with private health insurance.’®> Already,

immigrant women are less likely to be insured than their citizen counterparts?®

and the gap widens for poor
immigrant women: nearly half (48 percent) of noncitizen women of reproductive age living in poverty are
uninsured, compared to 16 percent of citizen women.? The proposed rule would only make the situation worse,

leading to worse health outcomes for immigrant women and their children.

Moreover, as a result of fear and confusion created by the proposed rule, immigrant women may avoid health
care services that are unconnected to Medicaid such as free or subsidized care at health centers. When women
forgo medical care, including preventive reproductive health care, easily treatable illnesses or medical conditions
can escalate, leading to worsening of existing conditions, lengthening of illness, and even disability or death.'®
More specifically, this proposed rule may discourage women from obtaining prenatal care, which has
ramifications not only for their health and their pregnancies, but also for birth outcomes (detailed further in the
section below on pregnant women).'*°

The proposed rule would also undermine women’s employment and economic success. The proposed rule ignores
the positive impact of public benefits in facilitating economic self-sufficiency. There is a large body of research
demonstrating positive long-term effects of receipt of many of the benefits that are included in the public charge
determination, including SNAP and Medicaid. In particular, the use of these benefits often enables workers
(especially those in the low-wage workforce) to remain employed.?® This is because it is difficult, if not
impossible, for women working in such jobs to support themselves and their families on their wages alone. Thus,
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the proposed rule’s counting SNAP, non-emergency Medicaid, and housing assistance against women for the
purposes of their immigration status may actually make it more difficult for immigrant women to be self-
sufficient.

The inclusion of Medicaid and SNAP pose particular threats to pregnant women.

The proposed rule would create barriers to accessing care for pregnant immigrant women that could hasten the
rise in maternal mortality and have serious health implications for their US citizen children. Prenatal, maternity,
and newborn care is vital to monitor mothers’ own health as well as the development of their babies. Routine
care during pregnancy ensures that treatable but serious complications, such as gestational diabetes and
preeclampsia, are identified and treated immediately. Prenatal care services also identify any problems with fetal
development and ensure that pregnant women are getting the right nutrition to promote healthy growth.
Adequate prenatal care is associated with reduced incidences of low birth weight, lower rates of infant and
maternal mortality, and reduced risk of avoidable maternity complications. Medicaid coverage helps to ensure
that pregnant women receive health care services necessary for a healthy birth.2%!

In addition to access to prenatal care, nutrition assistance also helps promote healthy birth outcomes.
Researchers compared the long-term outcomes of individuals in different areas of the country when SNAP
expanded nationwide in the 1960s and early 1970s and found that mothers exposed to SNAP during pregnancy
gave birth to fewer low-birth-weight babies.?*

If pregnant women avoid medical care and nutrition services out of fear, the negative outcomes would extend
decades into the future, diminishing their children’s opportunity to thrive in tangible and entirely preventable
ways.?% Low-income women are already more likely to have poorer nutrition and greater stress, which can impair
fetal brain development and health during pregnancy.?** Economic stressors, combined with inadequate prenatal
care for low-income preghant women, are associated with higher rates of pre-term births and infant mortality.2®
A lack of adequate health care, including prenatal care, would contribute to higher rates of maternal mortality,

201 | qura R. Wherry, “State Medicaid Expansions for Parents Led to Increased Coverage and Prenatal Care Utilization among

Pregnant Mothers,” Health Services Research, 53 (2018), https://onlinelibrary.wiley.com/doi/pdf/10.1111/1475-6773.12820
202 pouglas Almond, Hillary Hoynes, and Diane Schanzenbach, “Inside the War on Poverty: The Impact of Food Stamps on
Birth Outcomes,” The Review of Economics and Statistics, 93(2), May 2011,
https://www.mitpressjournals.org/doi/pdfplus/10.1162/REST a 00089; and Hilary Hoynes, Diane Whitmore Schanzenbach,
and Douglas Almond, “Long-Run Impacts of Childhood Access to the Safety Net,” American Economic Review, 106(4):903—
934, April 2016, https://pdfs.semanticscholar.org/c94b/26c57bb565b566913d2af161e555edeb7f21.pdf.

203 Sharon Parrot, et al., Trump “Public Charge” Rule Would Prove Particularly Harsh for Pregnant Women and Children,
Center on Budget and Policy Priorities, (May 1, 2018), available at https://www.cbpp.org/research/poverty-and-
inequality/trump-public-charge-rule-would-prove-particularly-harsh-for-pregnant.

204 Tess Lefmann, Terri Combs-Orme, “Prenatal Stress, Poverty, and Child Outcomes,” Child and Adolescent Social Work
Journal 31 (2014),https://link.springer.com/article/10.1007/s10560-014-0340-x.

205 Maternal and Child Health Bureau, Child Health USA 2014: Prenatal Care, Health Resources and Services Administration,
2014, https://mchb.hrsa.gov/chusal4/health-services-financing-utilization/prenatal-care.html| ; Maternal and Child Health
Bureau, Child Health USA 2013: Barriers to Prenatal Care, Health Resources and Services Administration, 2014,
https://mchb.hrsa.gov/chusal3/health-services-utilization/p/barriers-to-prenatal-care.html ; Centers for Disease Control and
Prevention, Preterm Birth, 2016, https://www.cdc.gov/reproductivehealth/MaternallnfantHealth/PretermBirth.htm; Child
Trends, Preterm Births, 2015, https://www.childtrends.org/indicators/preterm-births/.
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higher rates of infant mortality, and increased risk of low-infant birth weight.2% Losing access to affordable
prenatal care would be particularly dangerous for Black women, who already experience disproportionately high
rates of maternal mortality at all income levels due in part to existing barriers to health care and systemic

inequalities.?”’

Similarly, the proposed rule may also discourage women from seeking postpartum care, which is crucial to the
health and well-being of mothers, newborns, and families.?’® Forgoing postpartum care could mean that women
endure postpartum depression without proper medical, social, and psychological care, skip doctor’s visits that
address infant feeding, nutrition, physical activity and family planning, or leave other postpartum health issues
unaddressed--all of which can result in poor health outcomes.

With maternal mortality on the rise, a bipartisan group of Senators support increasing federal funding to expand
access to services that can prevent maternal death.?’® The proposed rule flies in the face of this effort to improve
maternal and child health. What’s more, it runs counter to evidence cited in previous versions of Field Guidance

on Public Charge, which included detailed accounts of pregnant women with gestational diabetes terrified of

seeking care and farmworker women afraid to enroll in a state-funded perinatal case management program.?°

iii. Young Adults Will Lose Access to Higher Education and Career Pathway Opportunities

The increased fear and confusion generated by the proposed rule will deter immigrant young adults from applying
for federal and state-funded student financial aid programs and from applying to college altogether, which will
reduce their prospects for improved economic outcomes. Research studies have shown that a postsecondary
education can increase economic mobility and improve lives.?!! Over a career, an average high school graduate
earns at least $1.4 million; an Associate’s degree earns at least $1.8 million, and a bachelor’s degree holder earns
$2.5 million; a master’s degree holder earns $2.9 million; and a PhD holder earns $3.5 million; and a professional
degree earns at least $4 million.?*? Furthermore, research has found that a college degree improves health

206 Christine T. Loftus, Orion T. Stewart, Mark D. Hensley, et al., “A Longitudinal Study of Changes in Prenatal Care Utilization
Between First and Second Births and Low Birth Weight,” Maternal and Child Health Journal 19 (2015),
https://rd.springer.com/article/10.1007%2Fs10995-015-1783-1; Sarah B. Laditka, James N. Laditka, Melanie P. Mastanduno,
et al., “Potentially Avoidable Maternity Complications: An Indicator of Access to Prenatal and Primary Care During
Pregnancy,” Women and Health 41 (2005), http://www.tandfonline.com/doi/abs/10.1300/J013v41n03_01.

207 National Partnership for Women and Families, Black Women’s Maternal Health: A Multifaceted Approach to Addressing
Persistent and Dire Health Disparities, 2018, http://www.nationalpartnership.org/research-library/maternal-health/black-
womens-maternal-health-issue-brief.pdf.

208 The American College of Obstetricians and Gynecologists, Ob-Gyns Stress the Importance of Postpartum Care: The Fourth
Trimester, 2016, https://www.acog.org/About-ACOG/News-Room/News-Releases/2016/0b-Gyns-Stress-the-Importance-of-
Postpartum-Care-The-Fourth-Trimester?IsMobileSet=false.

209 Nina Martin, U.S. Senate Committee Proposes $50 Million to Prevent Mothers Dying in Childbirth (June 28, 2018).
https://www.propublica.org/article/us-senate-committee-maternal-mortality-prevention-proposal

210 Note: The following report is an example of the date that was collected and shared at the time the Field Guidance was
written. Claudia Schlosberg, National Health Law Program, and Dinah Wiley, National Immigration Law Center, “The Impact of
INS Public Charge Determinations on Immigrant Access to Health Care,” (May 22, 1998),).
https://www.montanaprobono.net/geo/search/download.67362.

211 pepartment of the Treasury and the Department of Education, The Economics of Higher Education, 2012,
https://www.treasury.gov/connect/blog/Documents/20121212 Economics%200f%20Higher%20Ed vFINAL.pdf.

212 Anthony P. Carnevale, Reauthorizing the Higher Education Act: Accountability and Risk to Taxpayers, Testimony Before the
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status.?'® Post-secondary education also improves prospects for employment; since 2008, the majority of the new

jobs created in the economy are going to college-educated individuals.?*4

The proposed rule will also make it more difficult for low-income students to remain in school full-time if they are
afraid to access programs that support their physical, mental and financial wellbeing. Health, nutrition and
housing benefits help young adults to complete higher levels of education that prepare them for higher-paying
jobs and to meet the needs of our nation’s employers. For example, a recent study found that food insecurity
negatively impacts first-year university students' academic performance, even after adjusting for high school
academic performance and socioeconomic background.?®

To treat such benefits as a negative factor in a public charge assessment is contrary to the purpose of the public
charge statute. In 2016, 710,000 immigrant young adults had Medicaid, which is 22.7% of all immigrant young
adults and 11.3% of all young adults receiving Medicaid; and 446,000 immigrant young adults received SNAP,
which is 14.5% of all immigrant young adults.?'® In addition, 45,000 immigrant young adults were in a household

that received Housing Assistance.?'’

By contributing to fewer individuals with post-secondary degrees, the proposed rule undermines our nation’s
global competitiveness. A highly-educated workforce spurs economic growth and strengthens state and local
economies.?!® The chilling effect of this rule will discourage immigrant young adults from acquiring postsecondary
degrees and credentials and pursuing areas of national need, including the fields of science, technology,
engineering, and mathematics (STEM). In short, the public charge proposal would weaken the STEM educational
pipeline and thwart efforts to increase educational attainment levels.

Like their peers, immigrant young adults deserve an opportunity to access an affordable, postsecondary education
and to contribute their knowledge, skills, and talents to our nation’s workforce and economy. Immigrant young
adults also enrich the racial and cultural diversity of our nation’s college campuses. By acquiring a postsecondary
education and applying their skills in the workforce, they strengthen our nation’s economy and global
competitiveness.

b. The Proposed Criteria for Public Charge Inadmissibility Determinations Disproportionately
Disadvantage Immigrant Children, Immigrant Women, and Parents of Young Children

Section 212.21 of the proposed rule further outlines specific standards for income, health, English language

Committee on Health, Education, Labor and Pensions, U.S. Senate, 2018
https://www.help.senate.gov/imo/media/doc/Carnevale2.pdf.

213 Centers for Disease Control and Prevention, Higher Education and Income Levels: Keys to Better Health, 2012,
https://www.cdc.gov/media/releases/2012/p0516_higher_education.html.

214 Robert Shapiro, The New Economics of Jobs is Bad News for Working-Class Americans and Maybe for Trump, Brookings
Institute, 2018, https://www.brookings.edu/blog/fixgov/2018/01/16/the-new-economics-of-jobs-is-bad-news-for-working-
class-americans-and-maybe-for-trump/.

215 Irene van Woerden et al., . “Food Insecurity Negatively Impacts Academic Performance.” J Public Affairs (2018).
https://doi.org/10.1002/pa.1864.

216 U.S. Census Bureau, Current Population Survey: 2016, https://www.census.gov/programs-surveys/cps/data-detail.html.
217 U.S. Census Bureau, Current Population Survey: 2016, https://www.census.gov/programs-surveys/cps/data-detail.html.
218 Noah Berger and Peter Fisher, A Well-Educated Workforce is Key to State Prosperity, Economic Policy Institute, 2013,
https://www.epi.org/press/states-investing-education-key-economic/.
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proficiency, and other factors that officials will consider during public charge determinations. These standards
place significant weight upon factors that overwhelmingly disadvantage immigrant children in low-income families
seeking to adjust their own status. Moreover, these standards would make it difficult for low-income women and
immigrant parents to obtain permanent status and achieve long-term stability for their families.

A recent analysis of recent green card holders found that the rule would disproportionately affect women and
children, making it more difficult for them to pass the public charge test. Specifically, the study found that women
comprised 70 percent of the population of recent green card holders that were unemployed and not enrolled in
school, often due to the need to stay at home with children due to the high cost of child care.

Immigrant Children

The vast majority of children in immigrant families in the U.S. are citizens, and therefore not subject to the
proposed changes to the public charge test. However, a small number of children who would be affected—as
immigrants themselves—would find their chances of being approved for lawful permanent residency
disproportionately harmed by the inadmissibility determination criteria laid out in §212.22. For example, the
following factors would count negatively towards an immigrant child’s public charge determination:

® Age: In the preamble to §212.22, DHS states that it intends to consider an immigrant’s age “primarily in
relation to employment or employability” (p. 51179). Given that “children under the age of 18 generally
face difficulties working full-time” (p. 51180), DHS proposes to consider being age 18 or younger a
negative factor in the totality of circumstances.

e Public benefit receipt: While immigrant children have lower rates of access to programs like SNAP and
Medicaid compared to U.S.-born children, they participate in these programs at much higher rates than
immigrant adults.?'® DHS acknowledges this in the discussion of the totality of circumstances. Essential
health, nutrition and housing assistance prepares children to be productive, working adults. Counting it as
a negative factor in the public charge assessment is contrary to the purpose of the public charge ground
of inadmissibility and unfairly bases a child’s future potential for self-sufficiency on their use of benefits as
a child which runs contrary to the research that shows that access health and nutrition assistance improve
children’s educational attainment and other developmental outcomes.?? In fact--as described above--
access to these benefits in childhood can prevent the need for benefits in the future as children will be
able to grow up into healthier more productive adults.

e Household income: Children in immigrant families are more likely to be low-income, comprising 30
percent of low-income children in the United States, despite their parents being more likely to be
employed.??!

The proposed rule increases the extent to which immigrant children who are subject to the public charge test may

213 Alex Nowrasteh and Robert Orr, Immigration and the Welfare State, CATO Institute, 2018,
https://object.cato.org/sites/cato.org/files/pubs/pdf/irpb6.pdf.

220 Marianne Page, Safety Net Programs Have Long-Term Benefits for Children in Poor Households, University of California,
Davis, 2017, https://poverty.ucdavis.edu/sites/main/files/file-attachments/cpr-health_and nutrition_program_brief-

page 0.pdf

221 The Annie E. Casey Foundation, KIDS COUNT Data Book, Children living in Low-Income Families (below 200 percent of the
poverty threshold) by family nativity, 2018, https://www.aecf.org/resources/2018-kids-count-data-book//.
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be denied lawful permanent residence. A recent study by the Migration Policy Institute found that, among recent

green-card applicants, about 45 percent of children had two or more negative factors under the proposed

standards, including age, lack of employment, and a higher likelihood of living in poverty.??? Being denied lawful

permanent status will be to the detriment of children’s long-term well-being and success. Similar to the research

on parents’ access to legalization and economic mobility, it is well documented that providing immigrant children

with the stability of legal status, particularly before they reach adulthood, can help improve their physical and

mental health as well as their educational and workforce outcomes. For example, studies on the Deferred Action

for Childhood Arrivals (DACA) program show that DACA has enabled immigrant youth to receive higher paying

jobs than their undocumented peers, with their incomes increasing 69 percent after receiving DACA.??* Similarly,

DACA helped beneficiaries improve their educational attainment by removing barriers to postsecondary

education, with nearly half currently enrolled in school or post-secondary education, including 72 percent that are

pursuing a Bachelor’s degree or higher.?** In addition to poorer educational and job outcomes, research also
shows that children and youth who are not able to secure the stability of long-term lawful status before
adulthood face significant mental health risks associated with the stresses of living without status.??

Immigrant Women

Women comprise a large share of those seeking green cards and stand to be disproportionately negatively
impacted by the proposed changes to the “totality of circumstances” test:

e Income: In 2017, approximately 27 percent of noncitizen women lived below 125 percent FPL (compared

to 23 percent of noncitizen men).2% Immigrant women are overrepresented among low-wage workers:
one-third of immigrant women work in the low-wage service sector, making them more likely to live in

poor or low-income households despite being employed. 2%

o Household size: More than half of all immigrant women live in a household with children, compared to 43

percent of immigrant men and 28 percent of native-born women.??
e Benefit use: Immigrant women have greater rates of benefit receipt compared to other noncitizens.??
This is largely driven by women having lower incomes and being more likely to have children in the

home.?3°

222 Randy Capps, Mark Greenberg, Michael Fix, and Jie Zong, “Gauging the Impact of DHS’ Proposed Public-Charge Rule on
U.S. Immigration,” Migration Policy Institute, November 2018,
https://www.migrationpolicy.org/research/impact-dhs-public-charge-rule-immigration.

223 Tom K. Wong, Greisa Martinez Rosas, Adam Luna, Henry Manning, Adrian Reyna, Patrick O’Shea, Tom Jawetz, and Philip E.

Wolgin, “DACA Recipients’ Economic and Educational Gains Continue to Grow,” Center for American Progress, August 28,
2017, https://www.americanprogress.org/issues/immigration/news/2017/08/28/437956/daca-recipients-economic-
educational-gains-continue-grow/.,

224 “\Who are the Dreamers?,” American Council on Education, 2017, https://www.acenet.edu/Pages/Protect-Dreamers-
Higher-Education-Coalition.aspx#tabContent-3.

225 Roberto G. Gonzales, Carola Sudrez-Orozco and Maria Cecilia Dedios-Sanguineti. "No Place to Belong: Contextualizing
Concepts of Mental Health Among Undocumented Immigrant Youth in the United States." American Behavioral Scientist,
published online 24 May 2013, DOI: 10.1177/0002764213487349.

226 J.S. Census Bureau, 2018 Current Population Survey, CPS Table Creator,
https://www.census.gov/cps/data/cpstablecreator.html.

227 Ariel G. Ruiz, Jie Zong, Jeanne Batalova, Immigrant Women in the United States, Migration Policy Institute, 2015,
https://www.migrationpolicy.org/article/immigrant-women-united-states.

228 Ariel G. Ruiz, Jie Zong, and Jeanne Batalova, Immigrant Women in the United States, Migration Policy Institute, 2015,
https://www.migrationpolicy.org/article/immigrant-women-united-states.
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e Employment: Overall, immigrant women participate in the workforce at a rate comparable to that of
native-born women (56 percent versus 59 percent, respectively).?3! However, immigrant mothers are
much more likely to stay at home with their children: in 2012, an estimated 40 percent of immigrant
mothers stayed at home, compared to 25 percent of native-born mothers.??

A recent study by the Migration Policy Institute found that women may be more likely to be denied their green
cards under the proposed rule because, as compared to immigrant men, they are less likely to be employed, more
likely to be primary caregivers for children and family members, more likely to live in larger households, and more
likely to have lower incomes.?? In fact, among recent green card recipients, women comprised 70 percent of
those not employed nor enrolled in school.?3* A study by the Kaiser Foundation found that among noncitizens who
originally entered the United States without LPR status, women were more than twice as likely to have
characteristics that DHS could potentially consider as heavily weighted negative factors in a public charge
determination (59 percent of women vs. 27 percent of men).?®

Therefore, immigrant women are more likely to be deemed a public charge based on negative factors and thus
denied legal permanent residency as compared to immigrant men—a disproportionate impact clearly established
by the Department’s proposed criteria. Given that women are also more likely to be the primary caregivers of
children, a consequence of these proposed changes could be increased economic instability—and potentially
family separation—among millions of households with children (the consequences of which are detailed further
below).

Immigrant Parents with Young Children

The public charge test would penalize immigrant parents based on the following negative factors.
e Family size: Having one or more child in the household counts against an individual.
® Income: Families with children have lower overall household incomes, particularly those with young
children.?®®

229 National Women'’s Law Center calculations based on U.S. Census Bureau, 2017 Current Population Survey, using Sarah
Flood, Miriam King, Renae Rodgers, Steven Ruggles, and J. Robert Warren. Integrated Public Use Microdata Series, Current
Population Survey: Version 6.0 [dataset]. Minneapolis, MN: IPUMS, 2018. https://doi.org/10.18128/D030.V6.0.

230 pew Charitable Trusts, Mapping Public Benefits for Immigrants in the States, 2014,
https://www.pewtrusts.org/~/media/assets/2014/09/mappingpublicbenefitsforimmigrantsinthestatesfinal.pdf.

21 Arjel G. Ruiz, Jie Zong, and Jeanne Batalova, Immigrant Women in the United States, Migration Policy Institute, 2015,
https://www.migrationpolicy.org/article/immigrant-women-united-states.

232 p’Vera Cohn, Gretchen Livingstone, and Wendy Wang, After Decades of Decline, a Rise in Stay-At-Home Mothers, Pew
Research Center, 2014, http://www.pewsocialtrends.org/2014/04/08/chapter-2-stay-at-home-mothers-by-demographic-
group/.

233 Randy Capps, Mark Greenberg, Michael Fix, Jie Zong, Gauging the Impact of DHS’s Proposed Public Charge Rule on U.S.
Immigration, Migration Policy Institute, 2018, https://www.migrationpolicy.org/research/impact-dhs-public-charge-rule-
immigration.

234 Capps, Gauging the Impact of DHS’ Proposed Public Charge Rule.

235 Samantha Artiga, Rachel Garfield, Anthony Damico Estimated Impacts of the Proposed Public Charge Rule on Immigrants
and Medicaid Kaiser Family Foundation, 2018, http://files.kff.org/attachment/Issue-Brief-Estimated-Impacts-of-the-
Proposed-Public-Charge-Rule-on-Immigrants-and-Medicaid.

236 Amy Traub, Robert Hiltonsmith, Tamara Draut, “The Parent Trap: The Economic Insecurity of Families With Young
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e Public benefit use: Families with children are more likely to receive or have received public benefits.

e Employment: Immigrant parents with young children face particular barriers to employment related to
the cost of child care. However, the proposed standards lay out an expectation that low-income
immigrants will be constantly employed, ignoring the challenges that parents face in balancing
employment with caregiving duties and the immense economic benefit of unpaid care work. As described
above, a substantial share of immigrant women are stay-at-home mothers.?¥” These mothers would be
penalized in a public charge determination for choosing to stay at home.

One study found that among noncitizens who originally entered the United States without LPR status, parents
were nearly twice as likely to have a characteristic that could be considered a heavily weighted factor (65 percent
vs. 34 percent).?®® The increased likelihood that low-income immigrant parents will fail the public charge test
means many more will be denied lawful permanent residency, which has negative consequences for entire
families, particularly children. The inability of parents to secure permanent legal residency means they will be at
risk of losing their lawful status, leaving them unable to establish long-term stability and economic mobility for
themselves and their families. Research shows that lawful status helps immigrant parents secure better paying
jobs and reduces the stress associated with exploitative working conditions and the uncertainties of living
without lawful status--the benefits of which are passed down to children, leading to better short-term and long-
term outcomes.?° One study showed that children whose parents were able to obtain lawful status under the
1986 immigration laws were able to achieve higher levels of education and higher paying jobs than those whose
parents were not able to adjust status.?°

Conversely, the inability of parents to obtain lawful permanent status under the proposed rule means that they
will be at risk of falling out of lawful status and consequently becoming deportable, creating additional stress,
impeding economic mobility, and reducing access to critical services--all consequences which again trickle down
to their children. Children with undocumented immigrant parents face increased economic hardship and
developmental challenges due to their parents’ higher levels of poverty, lower levels of education, and higher
likelihood to work in low-wage, unstable jobs without paid time off.?*! Extensive research also shows that parental
detention and deportation harms a child’s mental and physical health, economic security, and educational
outcomes.?*? For example, a parent’s deportation can drastically undercut the economic security of families

Children,” Demos, December 13, 2016,
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Trajectories,” Stanford Center on Poverty and Inequality, April 2013,
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241 Hirokazu Yoshikawa, Immigrants Raising Citizens: Undocumented Parents and Their Young Children, August 2012,
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already struggling to make ends meet, especially when that parent is the primary or sole breadwinner. One study
estimates that the sudden loss of a deported parent’s income can reduce a family’s household income by 73
percent.2** Research also shows that the fear alone of possibly losing a parent to deportation can contribute to
the toxic stress experienced by children in mixed legal status families. One study found that nearly 30 percent of
children with one or more undocumented parent reported being afraid nearly all or most of the time, and three-
quarters of undocumented parents reported their children were experiencing symptoms of post-traumatic stress
disorder (PTSD).2%

c. The rule imposes major damage on citizen children, despite saying that they are not included.

This rule effectively creates a second class of children who are less likely to access health, nutrition and housing
programs. Simply because of their parents’ nativity and economic status, millions of U.S.-born children will be
denied the ability to achieve their full potential. Ultimately, the rule is internally contradictory: it claims to
exempt citizen-children, but in fact evidence shows that many provisions will be detrimental to their health and
well-being, and that it is impossible to impose such a radical change in the public charge definition without
affecting citizen-children.

Because the vast majority of children in immigrant families were born in the U.S., any negative outcomes that
children experience as a result of the proposed rule—through loss of benefits, heightened economic insecurity
and material hardship, and increased likelihood that their parents will be denied lawful permanent status—will
disproportionately fall on U.S. citizens. Estimates show that more than 9 million children, the majority of whom
are U.S. citizens, may be negatively impacted by the proposed changes.?* Yet the Department’s analysis falls
short of acknowledging the many ways in which citizen-children could be adversely affected by its proposed
changes.
i Research shows that immigrant parents will withdraw their children from benefits out of fear—
yet the Department is dramatically underestimating the extent of the “chilling effect” for citizen-
children.

In the preamble to the rule and cost-benefit analysis, the Department acknowledges an anticipated “chilling
effect,” whereby immigrants and their household members—including children—are likely to “disenroll from or

Enforcement, The Urban Institute, 2010, http://www.urban.org/sites/default/files/publication/28331/412020-Facing-
OurFuture.PDF; Brian Allen, Erica M. Cisneros, Alexandra Tellez, “The Children Left Behind: The Impact of Parental
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2452012-2016 5-Year American Community Survey Public Use Microdata Sample (ACS/PUMS); 20122016 5-Year American
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forgo enrollment in public benefits programs, even if they remain legally eligible.” This is, in fact, a feature of the
rule, and the primary way that DHS anticipates cost savings as a result. DHS explicitly states that the proposed rule
would “result in a reduction in transfer payments from the federal government to individuals who may choose to
disenroll from or forego enrollment in a public benefits program. Individuals who might choose to disenroll from
or forego future enrollment in a public benefits program include foreign-born non-citizens as well as U.S. citizens
who are members of mixed-status households.” (emphasis added)

The Department bases their analysis on previous research conducted following the implementation of PRWORA,
including findings that enrollment in public benefits by foreign-born headed households fell by about 21 percent
between 1994-1997.2% However, the Department’s consideration of potential impacts of the proposed rule in
general is limited at best, and it dramatically underestimates the extent and damage of the “chilling effect” that
will result, including the long-term developmental harm to citizen-children. It also fails to recognize the additional
fear and stress that immigrant families are experiencing as a result of the constant anti-immigrant rhetoric being
perpetuated by the Administration and numerous federal immigration policy changes, including increased
immigration enforcement in the interior of the United States that has also targeted immigrant parents.

The cost-benefit analysis in the rule is based on the flawed assumption that the “population likely to disenroll
from or forego enrollment in public benefits programs would be individuals intending to apply for adjustment of
status or those who have adjusted status within the past five years.” It also assumes a lesser chilling effect than
that which followed the implementation of PROWA, stating that “PROWA was directly changing eligibility
requirements, whereas this proposed rule, if finalized, would change enrollment incentives.” As such, the
Department bases its estimates of potential disenrollment at 2.5 percent of the number of foreign-born
noncitizens seeking to adjust status, which we believe to be a gross underestimate based on previous research
regarding PROWA and recent studies on immigrants’ reluctance to access benefits in the current political climate.
It is also important to note that previous studies on PROWA found that much of chilling effect was caused by
confusion regarding the new eligibility rules, and confusion is likely to continue to contribute to the chilling effect
created by this rule as has already been documented.

In reality, we know that entire families, including U.S. citizen children, are withdrawing from services, even
services not included in the proposed rule. Much of this chilling effect has been a result of the onslaught of anti-
immigrant policy changes from the Administration, including the 2017 immigration executive order that increased
immigration enforcement measures in the interior of the United States and removed enforcement priorities that
provided protection for certain parents of citizen children, as well as several other categories of immigrants.?*’ As
detailed above, CLASP conducted research between May and December of 2017 based on interviews with early
childhood and community-based social service providers in 6 states, and providers consistently shared that
parents were refusing to enroll or disenrolling in programs like SNAP, WIC, and Medicaid and refusing early

246 Michael Fix, Jeffrey Passel, Trends in Noncitizens’ and Citizens’ Use of Public Benefits Following Welfare Reform: 1994-
1997, The Urban Institute, 1999, https://www.urban.org/research/publication/trends-noncitizens-and-citizens-use-public-
benefits-following-welfare-reform.

247 The White House Office of the Press Secretary, "Executive Order: Enhancing Public Safety in the Interior of the United
States," 2017, https://www.whitehouse.gov/presidential-actions/executive-order-enhancing-public-safety-interior-united-
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intervention services.?*® The study was conducted during 2017, long before the public charge rule was published
in the federal register, demonstrating the significant chilling effect created by rumors and misinformation,
including alarm associated with previously leaked versions of the proposed rule. A national study by the Kaiser
Family Foundation and a California-based study conducted by The Children’s Partnership and the California
Immigrant Policy Center, both conducted prior to publication of the proposed rule, also found that immigrant
families-- including those with lawful status--were experiencing high levels of fear and anxiety leading to

decreased enrollment and disenrollment of their children in basic health and nutrition programs.?*

The fear and anxiety prevalent among immigrant communities is likely to continue given the ongoing uncertainty
created by federal immigration policy proposals — such as this proposed rule on public charge, the 2017
immigration executive orders on immigration enforcement, removing protections for Temporary Protected Status
holders and beneficiaries of the Deferred Action for Childhood Arrivals (DACA) — all of which destabilize immigrant
families and inhibit their ability to provide and care for their children. We believe this heightened climate of fear
will lead to an even greater chilling effect than that from the 1990s should this rule be finalized.

Thus, the rule has long-term implications for millions of our nation’s youngest citizens, denying them vital health
care, nutritious food, housing, as well as other critical services that their parents may be reluctant to enroll them
in despite their being eligible. Citizen-children are eligible for a broad range of benefits specifically designed to
foster their healthy development in recognition of the importance of meeting their basic needs from birth
through adulthood—not only for their own healthy development, but for the health and vitality of their
communities, including the children they attend child care or school with. As a result, more than half the states
have adopted policies to ensure that even noncitizen children—specifically those who are lawfully present
immigrants—in their state have access to government funded low-cost, high-quality health care.?° As discussed
previously, the link between access to benefits and a child’s future health and social outcomes is well
documented. Receipt of health insurance, housing assistance, and nutrition assistance during childhood is
associated with better health and educational outcomes and lower rates of material hardship, with benefits into
adulthood.”!

248 Cervantes, Our Children’s Fear.
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Wagnerman, Alisa Chester, Joan Alker, Medicaid is a Smart Investment in Children, Georgetown University Center for Children
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ii. There is a clear correlation between parents’ and children’s access to health care—and the harm

done to children when their parents forego support for themselves.

Parents’ and children’s wellbeing is inextricably linked in many ways, including their access to benefits. While
health insurance coverage is not the only support at stake as a result of the public charge rule, the connection
between children’s and parents’ insurance status demonstrates how difficult it is to penalize parents without
imposing harm on citizen-children.

Research focused on Medicaid expansion consistently shows that children are more likely to have insurance
coverage when their parents are also insured, and that parents’ own receipt of health care services often dictates
that of their children.?®2 While citizen-children in immigrant families generally have lower rates of coverage
compared to children with parents who are U.S.-born, this gap has been closing in recent years.?>3 Between 2008
and 2016, various policy changes prioritized investments toward outreach and enrollment for immigrant families,
contributing to a significant increase in Medicaid and CHIP participation and a decline in the uninsurance rate
among citizen-children with immigrant parent(s). The proposed rule threatens to undermine this progress,
particularly for the 2.2 million Medicaid/CHIP-enrolled citizen-children whose have an immigrant parent also
enrolled in Medicaid and who may experience a “reverse welcome mat” if their parent drops coverage.?*

If parents themselves disenroll from or refuse to participate in Medicaid, forgo care from community health
centers, and otherwise avoid other publicly funded programs and services that promote their health and
wellbeing, it won’t just be their health that suffers. As described extensively above, children’s health and
development is negatively affected by their parents’ untreated mental and physical health challenges.?>> And loss
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of insurance imposes major financial strain on low-income families, who will then be even less likely to afford
medical care and have to make trade-offs between doctor’s visits, prescription medications, and other medical
needs and basic essentials like housing, food, clothing, and diapers. This means many more citizen-children will be
living in economic insecurity and may even be thrown into poverty. As a country with one of the highest child
poverty rates®, we cannot afford to scare millions of citizen-children away from one of the most effective anti-
poverty tools we have available.

iii. Research consistently points to the importance of immigrant parents’ long-term status for

children’s outcomes—but many more parents may be denied lawful permanent residency under

the proposed standards.

Many of the provisions laid out in the proposed standards would inherently penalize immigrant parents, who are
more likely to have caregiving duties that impede full-time employment; to work in low-wage jobs that
perpetuate poverty despite working full time; and to have larger households that include dependent children. To
the extent that the rule would lead to more low-income working parents failing the public charge test and being
denied long-term status, citizen-children will also be penalized.

Without long-term lawful permanent residency, parents — and therefore their children — also lose the improved
economic opportunities that come with lawful status such as more employment opportunities, higher wages,
employer-sponsored health care, and access to other important benefits and income supports.?” As a result, the
rule would strip access to improved economic mobility that can help parents lift their citizen children out of
poverty and result in low-income immigrant families falling deeper into poverty to the detriment of their citizen
children’s healthy development.

Furthermore, by not being able to secure lawful permanent residency, parents who choose to remain in the
United States would be at risk of becoming undocumented. Research has found that a parent’s undocumented
status can harm a child’s well-being as undocumented immigrants have higher levels of poverty, lower levels of
education, are disproportionately more likely to work in low-wage, unstable jobs without paid time off compared
to legal residents and citizens, and are less likely to seek out critical benefits for their citizen children.?®® Parents
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who were once lawfully present would also be at risk of deportation, which research shows also creates
significant harm to their children’s mental and physical health, as the constant worrying about deportation
creates toxic stress.?>® Children who have lost a parent to deportation often experience symptoms of PTSD and
suffer from increased economic hardship--including crowded housing conditions, less access to food, and lower
household income--particularly when the parent deported is the primary breadwinner.?®® Parents who leave the
United States—voluntarily or as a result deportation—must make the difficult choice of whether to bring their
citizen children with them to a country they have never known or leave them behind in the care of family or
friends—both decisions which have dire consequences for children’s long-term development.?5!

IV. THE PROPOSED REGULATION WOULD CAUSE MAJOR HARM TO COMMUNITIES, SCHOOLS, HEALTH CARE
SYSTEMS, STATES, LOCALITIES, BUSINESSES AND HIGER EDUCATION.

The impacts of the proposed regulation go far beyond individuals and families. Mass disenrollment from SNAP
and Medicaid will have devastating economic ripple effects on communities nationwide. For example, when
immigrants and their families are deterred by the rule from gaining access to Medicaid, the consequences for
safety net hospitals and clinics are dire. When families lose Medicaid health coverage, hospitals and doctors lose
income.

Disruption and costs to K-12 education are also a major concern. Inadequate nutrition, a lack of routine medical
care, and unstable housing situations directly impact the health and wellbeing of students and educational
outcomes. States and localities also suffer when they must deal with the public health and fiscal consequences
when immigrants and their families choose to forego health care.

The rule will create new challenges for state and local agencies that administer health, nutrition, and housing
programs. State and local agencies will face an increased workload to provide documentation of benefit receipt
to green card applicants as required by draft from 1-944, respond to consumer inquiries related to the new rule,
and modify existing communications and forms related to public charge. Furthermore, the inclusion of Medicaid
and SNAP in public charge review will undermine state efforts to extend coverage to pregnant women and
children and to streamline enroliment processes between different public assistance programs.

The proposed changes will also have a direct impact on businesses big and small, hurting workers across all wage
ranges and damaging state and local governments’ ability to support their residents in achieving higher education
and workforce policy goals. Particularly for low-wage workers, the proposed rule will destabilize their lives and

Health: How Family Focused Immigration Reform Will Mean Better Health for Children and Families, Human Impact Partners,
2013, http://www.familyunityfamilyhealth.org/.

259 Luis H. Zayas, Segio Aguilar-Gaxiola, Hyunwoo Yoon, et al., “The Distress of Citizen-Children with Detained and Deported
Parents,” Journal of Child and Family Studies 24 (2015); Ajay Chaudry, Randy Capps, Juan Manuel Pedroza, et al., Facing our
Future: Children in the Aftermath of Immigration Enforcement, The Urban Institute, 2010,
http://www.urban.org/sites/default/files/publication/28331/412020-Facing-OurFuture.PD.

260 https://www.migrationpolicy.org/research/implications-immigration-enforcement-activities-well-being-children-
immigrant-families

261 Brian Allen, Erica M. Cisneros, and Alexandra Tellez, “The Children Left Behind: The Impact of Parental Deportation on
Mental Health,” Journal of Child and Family Studies 24 (2015); IMUMI, Where Do We Go From Here?
http://uf.imumi.org/recursos/where_challenges.pdf
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will make it harder for them to sustain steady employment. When businesses lose workers, it disrupts industries
and our economy suffers.

Finally, the fear and confusion generated by proposed rule could deter immigrant students from pursuing
postsecondary education and deter foreign talent from pursuing education and employment opportunities in the
U.S. For immigrant students already pursuing higher education opportunities, the proposed rule would undermine
access to essential health, nutrition and other critical programs which would impact college campuses and impede
state efforts to increase college completion rates.

a. Mass Disenrollment from SNAP and Medicaid Will Have Devastating Economic Ripple Effects on
Communities Nationwide

The Fiscal Policy Institute models the economic and fiscal losses associated with the proposed public charge rule if
15, 25, and 35 percent of people currently receiving benefits who experience the chilling effect feel compelled to
disenroll from two of the biggest supports — Medicaid and SNAP.252

If 15 to 35 percent of people disenrolled from SNAP and Medicaid, the Fiscal Policy Institute shows a loss of
approximately $7.5 billion to $17.5 billion in health care and food supports. As a result of this money withdrawn
from the economy, economic ripple effects would spread to businesses and workers. For instance, withdrawal
from SNAP would mean a reduction in spending in grocery stores and supermarkets and, when families lose
Medicaid health coverage, hospitals and doctors lose income. Further, when families struggle to pay food and
health care costs, spending would be reduced in other areas. In total, the Fiscal Policy Institute shows a potential
loss of approximately $14.5 billion to $33.8 billion due to economic ripple effects. Lastly, as businesses have less
revenue, employers lay off workers. As a result of the economic loss, our nation stands to lose approximately
99,000 to 230,000 jobs.?®3

b. Harm to Schools: K-12

The proposed public charge rule would have a harmful impact on our nation’s schools. Superintendents,
principals, teachers, nurses, counselors, and other school personnel can attest to the adverse effects of
inadequate nutrition, a lack of routine medical care, and unstable housing situations on the educational outcomes
and the health and wellbeing of students. These critical factors contribute to absenteeism, inattention in class,
incomplete school work, poor health, and a decrease in access to a quality education. The proposed rule would
drastically increase these barriers to education and undermine schools in their efforts to prepare all students,
especially immigrant students, to be college and career ready.

Schools deliver health services effectively and efficiently to children since school is where children spend most of
their day. Increasing access to health care services through Medicaid improves health care and educational
outcomes for all students, including immigrant children. Providing health and wellness services for immigrant

262 Fiscal Policy Institute “Only Wealthy Immigrants Need Apply: How A Trump Rule’s Chilling Effect Will Harm the U.S.” (New
York, NY: FPI, 2018) http://fiscalpolicy.org/public-charge.
263 Fiscal Policy Institute “Only Wealthy Immigrants Need Apply: How A Trump Rule’s Chilling Effect Will Harm the U.S.” (New
York, NY: FPI, 2018) http://fiscalpolicy.org/public-charge.
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children who need through school-based Medicaid programs helps enable these children to become employable,
attend higher-education and be productive contributors to American society.

The inclusion of Medicaid as a program that can disqualify someone from becoming a lawful permanent resident
or maintaining a visa in the U.S. will have immediate repercussions for children’s healthcare access inside and
outside of school. While school-based services are excluded from impacting a child’s future status in the U.S. by
this regulation, school districts are already challenged in annually enrolling children into the Medicaid/CHIP
program and obtaining parental consent that allows districts to be reimbursed by Medicaid for the direct
healthcare services they provide children.

Since the news of the proposed regulations broke, some districts have reported that immigrant parents are
proactively revoking consent for districts to bill Medicaid for costly services under the Individuals Disabilities
Education Act (IDEA). Medicaid reimbursement for special education services is a critical funding source for school
districts. Districts with large numbers of immigrant children will struggle to meet their commitments under IDEA if
parents are scared to give their consent to billing Medicaid.

If this regulation is finalized, we expect a significant number of immigrant parents will refuse to consent to
allowing districts to bill Medicaid for healthcare or special education expenses for their children. As a result,
districts that rely on Medicaid to meet the healthcare and special education needs of immigrant children will have
to dip into local dollars to continue ensuring immigrant children are healthy enough to learn and receive the
special education services they are entitled to under IDEA. The loss of Medicaid funding will place a considerable
burden on school districts to raise local revenue through taxes or reallocate existing local resources to fill the gaps
left by substantial decreases in Medicaid reimbursement. If school districts are unable to raise new revenue, the
loss of Medicaid funding could compromise educational quality and resources for all children regardless of
immigration status or income level.

Research has shown that public health insurance coverage positively impacts education attainment.?* Public
health coverage, which is mainly available through Medicaid, increases high school graduation rates.?> Without
Medicaid, families will be forced to forego or delay doctors’ visits, immunizations, and prescriptions. Forcing
immigrant families to make such choices has a negative effect on entire classrooms, interrupting and delaying the
learning of immigrant students and their peers.

To make matters worse, the threats to housing assistance in the proposed rule place added pressures on schools
and increase stress levels for immigrant children and families. When children are in an unstable housing
environment, their education suffers.?® The loss of federal housing assistance will increase the risk of students
living in unsafe, overcrowded, and unstable housing. Housing instability, coupled with other stressors, results in

264 Sarah Cohodes et al., “The Effect of Child Health Insurance Access on Schooling: Evidence from Public Insurance
Expansions” 4, 5 & 23 National Bureau of Economic Research, Working Paper No. 20178, (2014),
https://www.nber.org/papers/w20178.

265 Sarah Cohodes et al., “The Effect of Child Health Insurance Access on Schooling: Evidence from Public Insurance
Expansions” 4, 5 & 23 National Bureau of Economic Research, Working Paper No. 20178, (2014),
https://www.nber.org/papers/w20178.

266 U.S. Department of Education, Press Release: Education Department Releases Guidance on Homeless Children and Youth,
2016, https://www.ed.gov/news/press-releases/education-department-releases-guidance-homeless-children-and-youth;
U.S. Department of Education, U.S. Department of Health and Human Services, Dear Colleague Letter: Elementary and
Secondary Education Act, 2016, https://www?2.ed.gov/policy/elsec/leg/essa/edhhsfostercaredcl.pdf .
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high levels of stress on immigrant parents that can harm their children’s cognitive development and lower

educational attainment.?®’

While parents do their best to shield their children from these realities, children inevitably absorb the stress as
well. Severe parental stress of this kind affects a child’s brain development and capacity to learn.?®® The proposed
rule would only increase the risk that children will experience this often-irreversible harm.2®® Both parents and
pediatricians report that children are experiencing high levels of fear related to current immigration-related
policies and rhetoric, which are negatively affecting their behavior and performance in school.?”°

We believe that all children, including immigrant children, deserve the fundamental security and health benefits
provided by adequate food, health care, and housing to succeed in school and beyond. It is only with such vital
supports in place that students can meaningfully engage at school and reach their greatest potential.

c. Harm to Health Care Systems: Immigrant’s Fears About Using Medicaid will Deprive Financially
Vulnerable Safety Net Providers of Vital Revenue

Medicaid is an indispensable funding source for safety net hospitals and clinics, which are financially vulnerable.
More than 35% of visits to safety-net hospitals are covered by Medicaid.?”* Medicaid is the single largest source
of funding for community health centers in both Medicaid expansion and non-expansion states.?’? In California,
where one of every two children has an immigrant parent, more than half of all children are enrolled in the state’s
Medicaid program. 2’3 In addition, some studies have found that immigrants constitute a low-risk population that

267 Hirokazu Yoshikawa, “Immigrants Raising Citizens Undocumented Parents and Their Young Children,,” 2011;,

https://www.tandfonline.com/doi/abs/10.1080/10705422.2012.699714; Heather Sandstrom, Sandra Huerta, The Negative
Effects of Instability on Child Development: A Research Synthesis, Low-Income Working Families, Discussion Paper No. 3,
Urban Institute, 2013, https://www.urban.org/sites/default/files/publication/32706/412899-The-Negative-Effects-of-
Instability-on-Child-Development-A-Research-Synthesis.PDF.

268 National Scientific Council on the Developing Child, Persistent Fear and Anxiety Can Affect Young Children’s Learning and
Development Working Paper No. 9, Center on the Developing Child at Harvard University, 2010,
https://developingchild.harvard.edu/resources/persistent-fear-and-anxiety-can-affect-young-childrens-learning-and-
development/; Maya Rossin-Slater, “Promoting Health in Early Childhood”,,” The Future of Children vol 25 (2015).),
https://files.eric.ed.gov/fulltext/EJ1062947.pdf.
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Developmental Science Into Lifelong Health,” Vol 129 Pediatrics, (2012),
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Life., Kaiser Family Foundation, 2017, https://www.kff.org/disparities-policy/issue-brief/living-in-an-immigrant-family-in-
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271 America’s Essential Hospitals, Essential Data: Our Hospitals, Our Patients, 2017, https://essentialhospitals.org/wp-
content/uploads/2017/06/AEH VitalData 2017 Spreads NoBleedCropMarks.pdf.

272 Julia Paradise, et al., Community Health Centers: Recent Growth and the Role of the ACA, Kaiser Family Foundation,
2017, https://www.kff.org/report-section/community-health-centers-recent-growth-and-the-role-of-the-aca-issue-brief/.
273 California Department of Health Care Services Research and Analytic Studies Division, Proportion of California Population
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effectively subsidize the insurance market for U.S. born individuals.?”*

There is a direct relationship between the number of patients covered by Medicaid in a safety-net facility’s servi

area and the facility’s financial health. Community Health Centers in Medicaid expansion states have more
locations, see more patients and have better provider to patient ratios as compared to non-expansion states.?’®
Studies confirm a strong relationship between Medicaid coverage and hospital closures, with hospitals in

Medicaid expansion states 84% less likely to close than those in non-expansion states.?’®

The impacts of hospital closures are far-reaching. Hospital closures affect access to care for all residents of their

ce

service areas. A study of California hospitals found increased rates of deaths among inpatients in facilities located

in hospital service areas where an emergency department had closed. Rates of death increased by 10 percent

among nonelderly adults and 15 percent among patients who had heart attacks. The impact of hospital closure on

access to care is particularly significant in rural communities, which generally have difficulty attracting health care

providers and which providers often leave in the wake of a hospital closure.?’”” The effects of hospital closures
extend beyond reduced access to healthcare and poorer health outcomes. Hospitals are major employers and
purchasers of goods and services. The loss of jobs associated with a hospital closure is especially devastating in
rural areas, which have smaller populations and a historic reliance on declining industries.?’”® Moreover, some
industries and employers will not locate in an area without a hospital, leaving communities without hospitals
unable to attract some employers. 27

There are numerous immigrants in the healthcare workforce. Among home health aides, 25% are foreign-born
and a third receive public benefits.?® If these workers forego health coverage, they will miss more days of work,
burdening their employers and the vulnerable people for whom they provide care.?®* Moreover, it is accepted
wisdom that there will be an increased need for home care workers as the U.S. population ages.?® If candidates
for these low-wage jobs are denied admission on public charge grounds, or are unable to extend/ change their
nonimmigrant status due to low incomes, vulnerable seniors may be forced to leave their homes and receive
more expensive care in nursing homes.
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d. Harm to States and Localities: The Proposed Rule Would Effectively Override State Options to Extend
Coverage and Impose Additional Health Care Costs on States

States largely support providing healthcare to all lawfully residing pregnant women and children. The 1996
welfare reform law limited eligibility for most federal benefits to a subset of lawfully present immigrants it
deemed ‘qualified,” and imposed a five-year bar to eligibility for most newly qualified immigrants. Legal and
policy changes after 1996 allow states to extend eligibility for CHIP-funded pregnancy services to all pregnant
women, regardless of their immigration status, and eligibility for Medicaid and CHIP to all lawfully residing
children and pregnant women, without a five-year bar.2®3 Recognizing the importance of providing prenatal and
early childhood health and nutrition support, 33 states currently provide Medicaid coverage to lawfully residing
children and/or pregnant women without a five-year waiting period.?* Additionally, 21 states use CHIP funding to
provide coverage for income-eligible pregnant women regardless of immigration status.?® Sixteen of these states
also provide prenatal care to immigrant women who are not income eligible for Medicaid and/or CHIP under the
CHIP pregnancy-related services option.?®® This allocation of federal and state funding for health and nutrition
support, specifically for pregnant women and children, shows direct state effort to ensure the health and well-
being of these groups where federal policy allows.

Covering low-income pregnant immigrant women improves their health and saves states money. Since the babies
born to these women will be eligible for Medicaid or CHIP regardless of whether their mothers are covered, it is to
the state’s advantage to ensure that their mothers have access to comprehensive prenatal care. Covering these
mothers means that they give birth to healthier babies, which saves the state money in the long run by reducing
health care costs.?®’” Timely prenatal care can identify mothers who are at risk of delivering premature or low birth
weight infants, and it provides the medical, nutritional, and educational interventions that lead to better birth
outcomes.?®® Women without access to prenatal care are four times more likely to deliver low birth weight infants
and seven times more likely to deliver prematurely than women who receive prenatal care.?®® Expanding
coverage to previously uninsured pregnant women allows them to get the prenatal care they need. For example,
a Florida study showed that expanding a public program to provide more women with access to prenatal care
resulted in significantly fewer low birth weight babies compared with low-income women who were not enrolled

283 The Kaiser Family Foundation, New Option for States to Provide Federally Funded Medicaid and CHIP Coverage to
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in public health coverage.?° Providing these women with adequate access to prenatal care means they give birth
to healthier babies, who then have fewer health problems, which saves states money. Studies have found that
every state dollar spent on prenatal care saves states between $2.57 and $3.38 in future medical costs.?*
Research also shows that children born to women who receive adequate prenatal care are significantly more
likely to receive well-child visits and proper immunizations.?®> Covering uninsured children and pregnant women
through Medicaid can cut unnecessary hospitalizations, producing substantial savings by reducing expensive

hospital care costs.?*3

Similarly, a recent paper found that the decreases in immigrant access to SNAP benefits in the late 1990s had a
significant impact on the health of their U.S. born citizen children. Among U.S.-born children of immigrants,
whose mothers have a high school education or less, an additional year of parental eligibility in early life reduces
the likelihood children are reported in “Poor”, “Fair” or “Good” health (relative to “Excellent” or “Very Good”
health), with the primary impacts on a reduction in the incidence of developmental health conditions. In turn,
this reduced health has immediate consequences on government spending, as the researchers calculate based on
the Medical Expenditure Panel Survey, that the average health care costs of a child who is in “Poor”, “Fair”,
or “Good” health is $2450, compared to $1462 for children in “Excellent” or “Very Good” health.?*

e. Financial Impact on States and Localities: The Proposed Rule Creates Significant Administrative Burdens
on The Agencies Which Administer Public Benefit Programs

The proposed rule would pressure large numbers of immigrants and their families to forgo enrolling in vital
programs such as nutrition assistance, health coverage and housing that their families are eligible for and need.
The rule will create new challenges for state and local agencies administering these programs and will result in an
increased workload.

Issues state and local agencies will face include:

e Need to provide immigrants with documentation regarding their history of benefit receipt. The draft form
[-944, Declaration of Self-Sufficiency, instructions provided with the NPRM direct individuals to provide
documentation if they have ever applied for or received the listed public benefits in the form of “a letter,
notice, certification, or other agency documents” that contain information about the exact amount and
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Institute of Medicine, “Preventing Low Birth Weight,” (1985).
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dates of benefits received.?®> This will generate a huge workload for agencies, and in many cases may
require access to information that has been archived from no longer functional eligibility systems that
have been replaced.

® Responding to consumer inquiries related to the new rule. In addition, state and local agencies will have to
prepare to answer consumer questions about the new rule. They will experience increased call volume
and traffic from consumers concerned about the new policies. Advising a family on whether they would
be subject to a public charge determination and how receipt of various benefits might play out can
require technical knowledge of immigration statuses. Yet, state and local agencies will be put in an
impossible position when answering questions if they simply tell all consumers that they must speak to an
immigration attorney to get their questions answered about the impact of access benefits on their
immigration status. And such advice would likely deter eligible people from enrolling in programs,
including many who would never be subject to a public charge determination. Moreover, people who
seek public benefits are also unlikely to be able to afford to seek legal counsel to see if getting services
will jeopardize their family’s immigration goals.

® Increased “churn” among the caseload. As consumers learn about the new rule, some families will
terminate their participation programs as already experienced in response to draft public charge-related
proposed rule changes being leaked to the media.?®® But, because these programs meet vital needs for
families, some of these families would likely return to the caseload, resulting in duplicative work for
agencies that will experience a new kind of churn in their caseloads. Some families may return if they
come to understand that they are not subject to a public charge determination, for example, if they have
refugee status. Others may reapply when circumstances become even more dire, for example a child may
be withdrawn from Medicaid coverage, but without treatment—such as asthma medication—the child’s
condition may worsen, and the family will re-enroll the child even though they are fearful the act may
jeopardize a family member’s chance to become a lawful permanent resident. This on again off again
approach to benefit enrollment—often referred to as churn—not only yields negative results for families,
it also results in duplicative work for state and local agencies. Churn is expensive for state, in one study of
SNAP-related churn, the costs averaged $80 for each instance of churn that requires a new application.?’

® Modifying existing communications and forms related to public charge. For almost twenty years, agencies
have worked under the consistent and clear rules about when a consumer’s use of benefits could result in
a negative finding in their public charge determination. Agencies have incorporated these messages on a
variety of consumer communications including application, application instructions, website, posters used
in lobbies, in notices and in scripts and trainings for staff. All of these consumer communications will have
to be identified and taken down and as noted above, the new rules would be so far reaching and
complicated, it’s unclear states could replace them with messages that don’t inappropriately deter eligible
people.

295 U.S Citizenship and Immigration Services, Instructions for Declaration of Self-Sufficiency, 2018,
https://www.regulations.gov/document?D=USCIS-2010-0012-0047.

2% Emily Baumgaertner, Spooked by Trump Proposals, Immigrants Abandon Public Nutrition Services, New York Times, 2018,
https://www.nytimes.com/2018/03/06/us/politics/trump-immigrants-public-nutrition-services.html.

297 Gregory Mills et al., ,“Understanding the Rates, Causes, and Costs of Churning in the Supplemental Nutrition Assistance
Program (SNAP) - Final Report,” Prepared by Urban Institute for the US Department of Agriculture, Food and Nutrition
Service, 2014, https://fns-prod.azureedge.net/sites/default/files/ops/SNAPChurning.pdf.
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e Undermining adjunctive eligibility for WIC. Congress permitted WIC to presume any individual on
Medicaid, SNAP, or TANF to be income-eligible for WIC, thus reducing the paperwork burden during WIC
certification. In 2016, 74.9% of WIC participants were eligible for WIC due to eligibility for another
program. A National WIC Association survey estimated significant increases in administrative
expenditures on the certification process if adjunctive eligibility was undermined. Due to WIC’s funding
formula, increased administrative expenditures will also result in decreased funding for WIC's nutrition
education, breastfeeding support, and client services. WIC complements the work of Medicaid and SNAP
to ensure healthy families with adequate access to nutritious foods. Congress has recognized that
connection by authorizing adjunctive eligibility, which has helped to reduce paperwork burdens on both
clinics and participants, freeing up WIC funding to be used for nutrition education and breastfeeding
support. The inclusion of Medicaid or SNAP in public charge review would undercut WIC’s efforts to
improve efficiency, streamline certification processes, and focus WIC services on its core public health
mission.

Furthermore, the inclusion of Medicaid and SNAP in public charge review will undermine state efforts to
streamline enrollment processes between different public assistance programs. Certain states have explored
universal online applications that permit an individual to apply for or pre-screen eligibility for multiple public
assistance programs at one time.?® The proposed rule would permit immigration officials to review an individual’s
attempt to simply apply for Medicaid or SNAP benefits.?*® This provision will discourage states from continuing
with efforts to develop innovative enrollment processes, and likewise discourage individuals from using uniform
or joint applications or pre-screening tools where an implicated program is listed.

f. Harm to The Business Sector and U.S. Workforce

The proposed changes will have a direct impact on businesses big and small, creating wasteful red tape for
employers in diverse communities across the country and hurting workers across all wage ranges. Simply put, this
decision will not create American jobs, and it will harm our economy.

We all get sick, and we all face adversity at times—in fact, two-thirds of Americans between the ages of 20 and 65
will reside in a household that uses a social welfare program such as SNAP or Medicaid at some point in their
life.3%° For low-wage workers and their families, health, food, and other programs can supplement earnings and
enable them to thrive. Contrary to the assumptions underlying the proposed rule, benefits like health and
nutrition programs encourage and enable people to work and be a source of support for themselves and their
families, not public charges. Many low-wage workers cannot work in a stable and sustained way without these

2% Julia Isaacs, Michael Katz, David Kassabian, Changing Policies to Streamline Access to Medicaid, SNAP, and Child Care
Assistance, Urban Institute, 2016, https://www.urban.org/sites/default/files/publication/78846/2000668-Changing-Policies-
to-Streamline-Access-to-Medicaid-SNAP-and-Child-Care-Assistance-Findings-from-the-Work-Support-Strategies-
Evaluation.pdf; Zoe Neuberger, Modernizing and Streamlining WIC Eligibility Determination and Enrollment Processes, Center
for Budget and Policy Priorities, 2017, https://www.cbpp.org/sites/default/files/atoms/files/1-6-17fa.pdf.

29 Department of Homeland Security, Proposed Rule: Inadmissibility on Public Charge Grounds, 83 Fed. Reg. 51,114, 51,291
(Oct. 10, 2018) (to be codified in 8 C.F.R. § 212.22(b)(4)(i)(F)(i)).)),
https://www.federalregister.gov/documents/2018/10/10/2018-21106/inadmissibility-on-public-charge-grounds.

300 Mark R. Rank, Thomas A. Hirschl, “Welfare Use as a Life Course Event: Toward a New Understanding of the U.S. Safety
Net,” Social Work, Volume 47, Issue 3, (2002), https://doi.org/10.1093/sw/47.3.237.
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supports — which in turn will mean less sustained and regular work and will disrupt industries.

e Low-wage workers

Businesses that largely employ individuals at low wages would suffer, as legally present non-citizens could
become too encumbered to continue their employment. The proposed rule will destabilize their lives and will
make it harder for them to sustain steady employment. Nearly 1 in 3 workers in low-income jobs earn under $12
an hour. Six of the 20 largest occupational fields in the country — including retail salespeople, cashiers, food
preparation and serving workers, waiters and waitresses, stock clerks, and personal care aides—have median
wages close to or below the poverty threshold for a family of three ($20,420). May lawfully present non-citizens
who have jobs within these sectors simply may not earn enough to provide quality health care, nutritious food
and safe, stable housing to their families. Programs like SNAP, CHIP, and Medicaid are designed to serve as work
supports that help individuals meet their families’ basic needs to stay healthy and safe.

o Workforce development

The public charge rule would also damage state and local governments’ ability to support their residents in
achieving higher education and workforce policy goals. State and local governments regularly advance policies to
improve the education and employability of their residents. For example, more than 40 states have established
goals for postsecondary credential attainment, such as a goal of having 60 percent of state residents earn a
college degree or other postsecondary credential by 2025.3°! Many states won’t be able to reach their ambitious
goals without including their immigrant residents.3°2 To accomplish these goals, states have established programs
and services to equip returning adult students to persist and succeed in their education, including through
navigation and case management assistance to help students access essential health and nutrition benefits. But
the public charge rule would penalize immigrants who use many of these public benefits, thus creating a
disincentive for immigrants to participate in the very programs that are intended to help them succeed in their
education and contribute economically.

g. Harm to Higher Education

The proposed rule could decrease enrollments on higher education and deter immigrant students from pursuing
postsecondary education. While public education benefits, such as Pell Grants or other financial aid, are not
included under the rule, the fear and confusion generated by the rule would deter greater numbers of immigrant
students who are eligible for federal and state-funded aid programs from applying to college altogether. Over a
quarter of undergraduates nationally in higher education are first- or second-generation immigrant students, and

one in five come from a household in which English is not the primary language spoken.3%

301 See overview of all states here:
https://www.wsac.wa.gov/sites/default/files/2017.04.19.04.Attainment%20Goals%20are%20Critical.pdf and details on 29 of
the state goals here: http://strategylabs.luminafoundation.org/wp-content/uploads/2013/10/State-Attainment-Goals.pdf.
302 National Skills Coalition, Middle-Skill Credentials and Immigrant Workers: Texas’ Untapped Assets, 2015,
https://m.nationalskillscoalition.org/resources/publications/file/Middle-Skill-Credentials-and-Immigrant-Workers-Texas-
Untapped-Assets.pdf.

303 y.S. Department of Education, National Center for Education Statistics, 2011-12 National Postsecondary Student Aid
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Pell Grants are targeted to meet students with the greatest financial need at public and private institutions,
providing the largest awards to the lowest-income students. Public institutions account for more than two-thirds
of Pell recipients (68%), with 36 percent of public four-year students receiving Pell Grants, and 32% of community
college students who are Pell recipients.3** In addition, community colleges have a much higher proportion of low-
income and immigrant students than other higher education sectors. Fearing that the public charge would pertain
to Pell Grants or other public education benefits, many immigrant students may mistakenly avoid applying for Pell
or any state or financial aid and will be unable to afford college without it.

Further, as noted by the National Skills Coalition, “the rule would increase college students’ financial instability
and heighten their risk of dropping out. Many college students are part of larger households — either as adult
children or as spouses and parents themselves.”3%> We know that when students and their families are unable to
meet core living and housing needs or face higher costs, the students are less likely to pursue educational and
career pathways, more likely to cut back on their educational course load, or drop out altogether. While not
directly affected by the public charge, the proposed regulations could discourage undocumented immigrant
students from pursuing a postsecondary education and who in the future may have the opportunity to adjust
their status and further contribute to our communities and our country.

i The Proposed Rule Would Impede Efforts to Increase College Completion

Colleges and universities serve as key generators of social and economic mobility for all students in our nation.
Immigrant and low-income students especially benefit from the transformative power of higher education.
Research shows that postsecondary education boosts economic mobility, improves lives, and helps the economy.
Since 2008, the majority of the new jobs created in the economy are going to college-educated individuals,**® and

research studies have shown that a postsecondary education can increase economic mobility and improve lives.3%

To be sure, colleges help to fuel economic growth and prosperity in their communities. The college and career
success of immigrant students is critical to meeting state educational goals and addressing acute skills shortages.
According to the nonprofit National Skills Coalition (NSC), many states won’t be able to reach their goals without
including their immigrant residents.3® More than 40 states have established goals for postsecondary credential
attainment, such as a goal of having 60% of state residents earn a college degree or other postsecondary
credential by 2025.3% Community colleges have often alighed their own institutions’ student completion goals

Study; 2016 American Community Survey, U.S. Department of the Census.

304 Spiros Protopsaltis and Sharon Parrot, “Pell Grants--A Key Tool for Expanding College Access and Economic Opportunity--
Need Strengthening, Not Cuts,” Center on Budget and Policy Priorities, July 27, 2017
https://docs.google.com/document/d/1FVKs_KDat81WvqZTg8Sm_4Wyk25pYsLmUinsgxKqltE/edit?ts=5bc61576 ,
https://www.cbpp.org/research/federal-budget/pell-grants-a-key-tool-for-expanding-college-access-and-economic-
opportunity.

305 Taken with permission from the National Skills Coalition’s template on the proposed Public Charge order.

306 Robert Shapiro, “The New Economics of Jobs is Bad News for Working-Class Americans and Maybe for Trump,” 2018,
https://www.brookings.edu/blog/fixgov/2018/01/16/the-new-economics-of-jobs-is-bad-news-for-working-class-americans-
and-maybe-for-trump/.

307 Department of the Treasury and the Department of Education, “The Economics of Higher Education, , December

2012, https://www.treasury.gov/connect/blog/Documents/20121212 Economics%200f%20Higher%20Ed_vFINAL.pdf.

308 National Skills Coalition, Middle-Skills Credentials and Immigrant Workers: Texas’ Untapped Assets,
https://www.nationalskillscoalition.org/resources/publications/file/Middle-Skill-Credentials-and-Immigrant-Workers-Texas-
Untapped-Assets.pdf ..

309 See overview at https://www.luminafoundation.org/lumina-goal.
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with their states’ higher education goals and plans. These colleges depend upon state funding for programs to
close achievement gaps and provide students with the skills needed to succeed in college and the workforce. The
proposed rule would significantly diminish prospects for immigrant student success and impede state efforts to
increase college completion rates.

ii. The Proposed Rule Would Increase the Burden on Campus Student Health Centers

The proposed rule would undermine access to essential health, nutrition and other critical programs for eligible
immigrant students, which would impact college campuses. The fear created by these rules would extend far
beyond any individual who may be subject to the “public charge” test. Increased numbers of uninsured students
as well as students coming from uninsured families will increase the burden on campus student health centers;
changes in healthcare usage and coverage also can cause additional public health concerns for campus
communities.

iii. The Proposed Rule Would Discourage Adult Immigrant Learners from Participating in Workforce Training,

Certification Programs, and Adult Education Programs That Help to Improve Their English Language Skills

Many adult immigrant learners have enrolled in community colleges to improve their English skills, participate in
job training and career development programs, and support their families. These programs have enabled them to
pursue productive, meaningful employment and become actively engaged in our communities. One third of
community college students have family incomes of less than $20,000, according to the National Center for
Education Statistics (see Community Colleges FAQs).3!° Research has shown that supportive services that help
individuals access public benefits programs are often vital to ensuring that working adults succeed in
postsecondary education.?!! Yet, penalizing low-income adult immigrant learners for using these benefits creates
a disincentive for them to participate in the educational and job training programs that are intended to help them
succeed and contribute economically.

A National Skills Coalition analysis of Bureau of Labor Statistics data shows that 84% of American jobs today
require education and skills beyond the high school level.3!2 These middle-skills jobs, requiring more than a high
school diploma but less than a four-year degree, “remain the largest segment of the U.S. economy and represent
a crucial pathway to good, family sustaining employment.”3!® Immigrants are critical to meeting the demand for
middle-skill positions, and specialized training is often provided by community colleges. Restricting immigrants’
access to public benefits that allow them to obtain these in-demand skills hurts adult immigrant learners and
hurts our economy.

310 “Community College FAQs,” Community College Research Center, Teachers College, Columbia University,
https://ccrc.tc.columbia.edu/Community-College-FAQs.html .

311 Rand Corp, Connecting College Students to Alternative Sources of Support The Single Stop Community College Initiative
and Postsecondary Outcomes, , 2016,
http://www.singlestopusa.org/wp-content/uploads/2016/11/RAND-Report_Executive-Summary-1.pdf ..

312 “yYnited States’ Forgotten Middle,” National Skills Coalition,
https://www.nationalskillscoalition.org/resources/publications/2017-middle-skills-fact-sheets/file/United-States-
MiddleSkills.pdf ..

313 Amanda Bergson-Shilcock, “At the Intersection of Immigration and Skills Policies: A Roadmap to Smart Policies for State
and Local Leaders,” National Skills Coalition, September 2018, p. 2,
https://www.nationalskillscoalition.org/resources/publications/file/At-the-intersection-of-immigration-and-skills-
policy_web.pdf ..
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According to the non-partisan Migration Policy Institute, “tapping into the skills of” recently arrived and
increasingly educated immigrant populations “represents an important potential source of skilled labor,” and is
especially needed given the labor and skills shortages that have been documented in various fields.3** A National
Academies of Science study cited in this report notes that “a typical recent immigrant with a bachelor’s degree
contributes almost $500,000 more in taxes than he or she uses in public benefits over a lifespan.”3!® Immigrant
professionals often turn to community colleges and universities as “they seek to improve their language skills, fill
content gaps, or attain industry-recognized credentials through apprenticeships.”3!® Creating any additional
barriers for these highly-skilled adult learners is counterproductive.

iv. The Proposed Rule Would Be A Burden on Individuals and Employers and Would Serve as a Deterrent to
International Talent Coming to The United States to Study and Work

The proposed public charge test would apply when individuals apply for a green card or seek admission to the U.S.
For nonimmigrants, including F-1 students, J-1 exchange visitors, H-1B specialty workers, or their dependents, the
public charge test would be applied when they apply to extend or adjust their nonimmigrant status. The
increased uncertainty imposed by the new regulations is likely to deter even well-qualified international students
from attempting to study and pursue careers in the US.

Employers who sponsor highly skilled foreign professionals and workers, including educational institutions, also
would be burdened by the new procedures, as their employees would have to navigate the additional new barrier
of proving that they are not likely to become a public charge each time they file for an extension or change of
status. This will cause complications in the adjudication of nonimmigrant visa petitions filed by employers and the
increased unpredictability creates new uncertainties and risk for employers, which is costly.

Beyond the individual and administrative burdens detailed above, the proposed rule would present another
harmful deterrent to international talent coming to the United States to study and work, regardless of their
financial status. This will adversely impact colleges and universities, their ability to provide educational programs
to all students, and the vibrancy of their communities. From 2004 to 2016, first-time enrollments of international
students in U.S. colleges and universities increased significantly, from 138,000 in 2004 to 364,000 in 2016; during
this period of time, first-time enrollments of international students doubled or more at public and private
baccalaureate institutions, public community colleges, and master’s granting institutions.3” NAFSA has estimated
that international students contribute $36.9 billion annually to the economy.3!8 Declining enrollments of

314 Jeanne Batalova and Michael Fix, “Tapping the Talents of Highly Skilled Immigrants in the United States. Takeaways from
Experts Summit,” Migration Policy Institute, August 2018, pp. 6-7. https://www.migrationpolicy.org/research/tapping-
talents-highly-skilled-immigrants-united-states-takeaways-experts-summit
https://www.migrationpolicy.org/research/tapping-talents-highly-skilled-immigrants-united-states-takeaways-experts-
summit

315Batalova, “Tapping the Talents of Highly Skilled Immigrants in the United States”

316 Batalova, “Tapping the Talents of Highly Skilled Immigrants in the United States”

317 See Pew Research Institute, “Facts on International Students,” November 20, 2017.

318 NAFSA,
http://www.nafsa.org/Policy_and_Advocacy/Policy_Resources/Policy_Trends_and_Data/NAFSA_International_Student_Econ
omic_Value_Tool/ NAFSA,
http://www.nafsa.org/Policy_and_Advocacy/Policy_Resources/Policy_Trends_and_Data/NAFSA_International_Student_Econ
omic_Value_Tool/
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international students coming to the U.S. will be economically detrimental to regions across the country. There is
already evidence that first-time international student enrollments in U.S. colleges and universities are declining.3%°
This proposed rule would only further exacerbate this disturbing trend and requires a careful analysis and

quantification of the costs to U.S. higher education and regional economies.3?°

The Department should immediately withdraw its current proposal and dedicate its efforts to advancing policies
that strengthen—rather than undermine—the ability of immigrants to access postsecondary pathways and
support themselves and their families in the future.

V.  THE PROPOSED REGULATION INCLUDES PROVISIONS WHICH WOULD CAUSE ADDITIONAL HARMS TO
CERTAIN POPULATIONS

In addition to the consequences for people of color, women, and children discussed at length in sections | and IlI
of our comments, the proposed rule is particularly damaging to other specific populations. The proposed rule will
also cause disproportionate harm to victims of domestic violence and sexual abuse, individuals living with
disabilities, seniors, as well as lesbian, gay, bisexual, and transgender immigrants and their families. These groups
should be of special concern for one or more of several reasons: they are particularly vulnerable, protected
legally, and/or central to the nation’s economic future.

a. Victims of domestic violence and sexual assault

The public charge rule will have a detrimental impact on victims of domestic violence and sexual assault and their
ability to obtain and maintain safety as a result of abuse. While victims seeking immigration status are exempt
from the application of the public charge ground of inadmissibility when adjusting through the VAWA or U
pathways, i.e,, see INA 212(a)(4)(E), and proposed 8 CFR 212.25, many victims of domestic violence and sexual
assault and their family members do not seek immigration status in those named categories, and will be harmed
as a consequence. The proposed public charge rule will harm not only victims who are seeking immigration status
or entry into the United States, but also U.S. born victims, or victims who already have lawful status in households

3191 fall 2017, Open Doors released their annual survey showing a total of 291,000 new international students enrolled at
U.S. institutions in 201617, a 3.3% decrease from 2015-16 (see https://www.iie.org/Research-and-Insights/Open-Doors and
the 2017 Open Doors data: https://www.iie.org/Research-and-Insights/Open-Doors/Fact-Sheets-and-Infographics
).https://www.iie.org/Research-and-Insights/Open-Doors/Fact-Sheets-and-Infographics).

In a “snapshot” survey by Open Doors, 45% of U.S. colleges responding reported a decline in international student
enrollments for fall 2017, with an average decline of 7% (see this Inside Higher Ed article,
https://www.insidehighered.com/news/2017/11/13/us-universities-report-declines-enrollments-new-international-students-
study-abroad ).https://www.insidehighered.com/news/2017/11/13/us-universities-report-declines-enrollments-new-
international-students-study-abroad). A Student Exchange and Visitor Program (SEVP) report released in April 2018 showed
overall declines in international student enrollments (see the SEVP report and these Inside Higher Ed and Wall Street Journal
articles on declining enrollments). Declines of international student enrollments were even more pronounced when OPT
participants were excluded from the analysis (see this Inside Higher Ed article).

320 See Jie Zong and Jeanne Batalova, “International Students in the United States,” Migration Policy Institute, May 9, 2018.
Zong and Batalova conclude, “(m)ultiple factors contribute to slowed enrollment, including the rising cost of U.S. higher
education, student visa delays and denials, and an environment increasingly marked by rhetoric and policies that make life
more difficult for immigrants, as well as changing conditions and opportunities in home countries and increasing competition
from other countries for students.” https://www.migrationpolicy.org/article/international-students-united-states
https://www.migrationpolicy.org/article/international-students-united-states.
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where family members will be seeking entry or immigration status in the future.

For example, under the rule, a parent may fear seeking critical health-care benefits for a non-citizen child sexual
abuse victim to help recover from both the physical and psychological trauma if the child might be negatively
impacted by her or his usage of subsidized health care benefits. Another example is a dependent domestic
violence survivor married to an abusive non-immigrant temporary worker being discouraged from accessing cash
assistance for domestic violence victims for fear that it might jeopardize her ability to renew her status or obtain
residence in the future. Access to health care, housing, food assistance, and other safety net benefits play a
pivotal role in helping victims overcome domestic violence and sexual assault. Victims should not be discouraged
from seeking or relying on economic security programs to escape abuse or recover from the trauma they’ve
experienced.

In weighing the factors to be applied to those seeking admission, domestic violence and sexual assault survivors
will be negatively impacted by the application of the public charge rule. While domestic violence and sexual
assault occur across the socio-economic spectrum, there are unique challenges and barriers at the intersection of
gender-based violence and economic hardship: Abuse can result in victims falling into poverty: Victims who might
not have previously been considered low income may experience financial abuse or because the consequences of
abuse or assaults have undermined the victim’s ability to work or maintain their housing, health, or otherwise
access financial security.3?! For example, many abusive partners, in order to exercise control over their partners
and their children, will actively seek to prevent and sabotage their partner from attaining economic independence
or stability by limiting their access to financial resources, interfering with employment, ruining credit, and more.3?
Sexual assault survivors may be forced to leave their housing and/or employment as a result of the violence, and
become even more at risk for sexual violence as a result.3?® In these instances, the public charge rule’s primary
focus, for example, on the health, financial status, family size, and education, on the applicant for admission will
unduly punish victims for the consequences of abuse they’ve faced. Not only does the public charge rule
undermine federal and state policies to support victims by discouraging them from accessing critical services, the
proposed rule exacerbates the harmful impacts of the abuse, possibly by keeping them trapped in abusive
situations.

Nutrition, health care, and housing programs benefits are a necessity for survivors of domestic violence and
sexual assault, allowing them to rebuild their lives after violence. In a 2017 survey of service providers working
with victims of violence, over 88% of respondents said that SNAP is a very critical resource for a significant
number of domestic violence and sexual assault victims. Specifically, nearly 80% of respondents reported that
most domestic violence victims rely on SNAP to help address their basic needs and to establish safety and
stability, and 55% of respondents said the same is true of most sexual assault victims.3** Access to assistance

321 Eleanor Lyon, Welfare, Poverty and Abused Women: New Research and its Implications, National Resource Center on
Domestic Violence, 2000, https://vawnet.org/material/welfare-poverty-and-abused-women-new-research-and-its-
implications.

322 ), L. Postmus, et al., Understanding economic abuse in the lives of survivors. Journal of Interpersonal Violence, 2014,
https://www.ncbi.nlm.nih.gov/pubmed/21987509; and Adams, A, Sullivan,C, Bybee, D, & Greeson, M., Development of the
scale of economic abuse, Violence Against Women, 2008, https://www.ncbi.nlm.nih.gov/pubmed/18408173.

323 L oya, R. M, Rape as an economic crime: The impact of sexual violence on survivor’s employment and economic well-being,
Journal of Interpersonal Violence, 2014, https://www.ncbi.nlm.nih.gov/pubmed/25381269.

324 Shaina Goodman, The Difference Between Surviving and Not Surviving: Public Benefits Programs and Domestic and Sexual
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programs is an important factor in victims’ decision-making about whether and how they can afford to leave a
dangerous situation, and in planning how to keep themselves and their children healthy, well, and housed.3* As
this data illustrates, publicly-funded resources are imperative for women'’s safety.32° The Centers for Disease
Control has concluded that improving financial security for individuals and families can help reduce and prevent
intimate partner violence.3?” Without sufficient resources, victims are either compelled back into an abusive
relationship, or face destitution and homelessness.3?®

b. Individuals Living with Disabilities

The proposed regulations would create significant hardships for and discriminate against lawful immigrants with
disabilities by denying them an opportunity to benefit from an adjustment in their immigration status equal to
that available to immigrants without disabilities.3*® The proposal would also discriminate against people with
disabilities by defining an immigrant as a public charge for using (for the specified periods and amounts) non-cash
benefits which individuals with disabilities rely on disproportionately, often due to their disabilities and the
discrimination they face because of them.33° For example:

e 1/3 of the adults under aged 65 who are enrolled in the Medicaid program have disabilities; as

compared to only 12 % of adults in the general population.33!
3 in 10 nonelderly adults with disabilities are enrolled in Medicaid.>*?

® 41 % of children with special needs are enrolled in Medicaid or CHIP only; another 7 % are dually

enrolled in private insurance and Medicaid and CHIP.333

Violence Victims’ Economic Security, 2018, https://vawnet.org/material/difference-between-surviving-and-not-surviving-
public-benefits-programs-and-domestic-and

325 Eleanor Lyon, Shannon Lane, and Anne Menard, Meeting Survivors’ needs: A multi-state study of domestic violence shelter
experiences, VAWnet, 2008, https://vawnet.org/material/meeting-survivors-needs-multi-state-study-domestic-violence-
shelter-experiences; Eleanor Lyon, Jill Bradshaw, and Anne Menard, Meeting Survivors’ Needs through Non-Residential
Domestic Violence Services & Supports: Results of a Multi-State Study, National Resource Center on Domestic Violence, 2011,
https://www.ncjrs.gov/pdffilesl/nij/grants/237328.pdf; and Kimerling, R., Alvarez, J., Pavao, J., Mack. K. P., Smith, M. W, &
Baumrind. N, Unemployment Among Women: Examining the Relationship of Physical and Psychological Intimate Partner
Violence and Posttraumatic Stress Disorder, Journal of Interpersonal Violence, 2009,
https://www.ncbi.nlm.nih.gov/pubmed/18458353.

326 Eleanor Lyon, Shannon Lane, and Anne Menard, Meeting Survivors’ needs: A multi-state study of domestic violence shelter
experiences, VAWnet, 2008, https://vawnet.org/material/meeting-survivors-needs-multi-state-study-domestic-violence-
shelter-experiences.

327 Centers for Disease Control, Preventing Intimate Partner Violence Across the Lifespan: A Technical Package of Programs,
Policies, and Practices, 2017, https://www.cdc.gov/violenceprevention/pdf/ipv-technicalpackages.pdf.

328 Eleanor Lyon, Poverty, Welfare and Battered Women: What Does the Research Tell Us?, National Electronic Network on
Violence Against Women, 1997, http://citeseerx.ist.psu.edu/viewdoc/summary?doi=10.1.1.597.6886.

3296 CFR 15.30(b)(1)(ii), (iii), (iv).

330 |n enacting the Americans with Disabilities Act, Congress noted that people with disabilities “have been precluded from”
fully participating in all aspects of society “because of discrimination.” 42 U.S.C. 1201(a).

331 Center on Budget and Policy Priorities, Medicaid Works for People with Disabilities, 2017,
https://www.cbpp.org/research/health/medicaid-works-for-people-with-disabilities

332 MaryBeth Musumeci, Julia Foutz, Medicaid Restructuring under the American Health Care Act and Nonelderly Adults with
Disabilities, Kaiser Family Foundation Issue Brief, March 2017, http://files.kff.org/attachment/Issue-Brief-Medicaid-
Restructuring-Under-the-American-Health-Care-Act-and-Nonelderly-Adults-with-Disabilities.

333 MaryBeth Musumeci, Julia Foutz, Medicaid’s Role for Children with Special Health Care Needs: A Look at Eligibility, Services
and Spending , Kaiser Family Foundation, Issue Brief, Feb. 2018, https://www.kff.org/medicaid/issue-brief/medicaids-role-
for-children-with-special-health-care-needs-a-look-at-eligibility-services-and-spending/
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e More than % of individuals who use SNAP have a disability.33

Many of these individuals rely upon such benefits so that they can continue to work, stay healthy, and remain
productive members of the community. By deeming immigrants who use such programs as a public charge, the
regulations will disparately harm individuals with disabilities and impede their ability to maintain the very self-
sufficiency the Department purports to promote and which the Rehabilitation Act sought to ensure. Because
many critical disability services are only available through Medicaid, the rule will prevent many people with
disabilities from getting needed services that allow them to manage their medical conditions, participate in the
workforce and improve their situation over time.

i Individuals living with HIV/ AIDS

The proposed rule would cause disproportionate and discriminatory harm to individuals living with HIV/AIDS.
Approximately 1.1 million individuals in the U.S. are living with HIV/AIDS.33> People with HIV, either symptomatic
or asymptomatic are protected by the Americans with Disabilities Act (ADA).33® Federal law prohibits disability
discrimination by its executive agencies, requiring that they provide reasonable accommodation to disabled
individuals so they cannot be denied meaningful access to agencies’ services and benefits—including immigration
benefits—based on their disabilities. 33’ The proposed rule would use an HIV diagnosis to exclude both applicants
and applicants seeking to unite with disabled family members.

Not only does this send the signal that individuals with HIV/AIDS and other chronic health conditions are
“undesirable” —drawing disturbing parallels to the 1987 HIV travel and immigration ban overturned in 201033—
but the proposed rule ignores the reality that a chronic illness such as HIV/AIDS is not an accurate indicator of
future self-sufficiency and full-time employment capabilities. In June this year, the U.S. Bureau of Labor Statistics
released a Current Population Survey (CPS) showing that in 2017 the labor force participation rate for those with a
disability had actually increased.®*° Indeed, with appropriate treatment, care and support, persons living with
HIV/AIDS can expect to live long, healthy and productive lives.

Under the proposed rule, HIV-positive applicants and others with chronic health conditions would be required to
purchase private, “non-subsidized medical insurance.” HIV/AIDS treatment, known as anti-retroviral therapy
(ART), is prohibitively expensive in the United States and not normally covered through private insurance.3®® Even
those with private insurance or certain employer-based insurance, usually have no choice but to apply for

334 Steven Carlson, Brynne Keith-Jennings & Raheem Chaudhry, Center on Budget and Policy Priorities, SNAP Provides Needed
Food Assistance to Millions of People with Disabilities, June 14, 2017, https://www.cbpp.org/research/food-assistance/snap-
provides-needed-food-assistance-to-millions-of-people-with

335 Centers for Disease and Control and Prevention, Basic Statistics, www.cdc.gov/hiv/basics/statistics.html.

336 Bragdon v. Abbott, 524 U.S. 624 (1998).

33729 U.S.C. §794(a), Rehabilitation Act of 1973, section 504.

338 Human Rights Campaign, After 22 Years, HIV Travel and Immigrant Ban Lifted, 2010, www.hrc.org/press/after-22-years-
hiv-travel-and-immigration-ban-lifted.

339 U.S. Bureau of Labor Statistics, Current Population Survey, 2016 and 2017 annual averages.

340 Emily Land, Why do some HIV drugs cost so much? Pharma, insurers, advocacy groups and consumers weigh in, BETA,
2017, https://betablog.org/hiv-drugs-price/.
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government subsidies for the substantial portion that their insurance plan does not cover.3*! In fact, the rule may
actually incentivize U.S citizens/permanent residents to terminate their subsidized healthcare in order to remain
eligible to petition for their family members living abroad. Reports are already emerging of individuals who are
considering waiting to begin life-saving ART in the belief that this will ensure their eligibility to reunite their
families.3*? Such scenarios call to attention the catastrophic public health implications that this proposed rule
threatens to create, undoing hard won progress towards ending the HIV/AIDS epidemic in the US.

ii. Children with Special Health Care Needs

According to estimates from the National Survey of Children’s Health, roughly 2.6 million children in immigrant
families have a disability or special health care need.?*® Children with special health and developmental needs
tend to require medical, behavioral, and/or educational services above and beyond what typical children need to
keep them healthy and promote positive development.

These special needs make children with disabilities in immigrant families vulnerable to hardship due to the
economic burdens associated with requiring specialized care. Parents of children with disabilities typically work
fewer hours and ultimately earn less income due to their children’s caregiving needs.3** As a group, children with
disabilities are more likely to live in low-income households and to experience food insecurity and housing
instability, making programs like SNAP and housing assistance vital to their wellbeing.3*® Ensuring that kids with
special health care needs have access to services helps their parents maintain work and improve earnings. The
proposed rule would restrict immigrant families’ access to public anti-poverty programs and further exacerbate
the economic hardships that children with disabilities and other special needs already experience.

While many children in the U.S.—both in immigrant and native-born families—depend on public health insurance
programs, Medicaid is uniquely critical for children with disabilities. Roughly half of all children with a disability or
other special health care needs rely on public insurance for a variety of services and supports, including respite
care; occupational, physical, or speech therapies; and prescription drugs. 3* These services are critical to keep
children healthy and thriving, but they are typically costly—even with insurance—and are out of reach for families
who lack coverage. Recognizing the immense financial burden that disabilities and special health care needs can

341 Us National Institute of Health, Guidelines for the Use of Antiretroviral Agents in Adults and Adolescents Living with HIV,
https://aidsinfo.nih.gov/guidelines/html/1/adult-and-adolescent-arv/459/cost-considerations-and-antiretroviral-therapy.
342 Amanda Lugg, Newly Proposed ‘Public Charge’ Rule Could Be Devastating to HIV-Positive Immigrants, The Body, 2018,
http://www.thebody.com/content/81028/public-charge-rule-devastating-hiv-immigrants.html?ic=tbhtrump.

343 National Survey of Children’s Health, 2016.

344 Sloan Work and Family Research Network, Questions and Answers about Employed Parents Caring for Children with
Disabilities, https://wfrn.org/wp-content/uploads/2018/09/Factsheet Caring_Child_Disability.pdf.

345 Rebecca Ullrich, Cuts to Medicaid Would Harm Young Children with Disabilities, Center for American Progress, 2017,
https://www.americanprogress.org/issues/early-childhood/reports/2017/05/03/431766/cuts-medicaid-harm-young-
children-disabilities; Susan L. Parish, Roderick A. Rose, Megan Andrews, et al., Material Hardship in US Families Raising
Children with Disabilities: Research Summary and Policy Implications, UNC School of Social Work, 2009,
https://www.realeconomicimpact.org/data/files/reports/outside%20reports/material%20hardship%20children%20with%20d
isabs.pdf.

346 MaryBeth Musumeci and Julia Foutz, Medicaid’s Role for Children with Special Health Care Needs: A Look at Eligibility,
Services, and Spending, Kaiser Family Foundation, 2018, https://www.kff.org/medicaid/issue-brief/medicaids-role-for-
children-with-special-health-care-needs-a-look-at-eligibility-services-and-spending/.
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place on families, most states offer alternative eligibility pathways that allow children in households with higher

incomes to receive Medicaid.?*’

By including Medicaid in the definition of “public benefit” for the purposes of public charge determinations (as
described in §212.21), the proposed rule would undermine immigrant families’ access to Medicaid and other
forms of public insurance and force families to pick and choose which services they can pay for on their own while
still putting a roof over their heads and food on their tables. At minimum, forgoing critical services could hamper
children’s developmental progress. For some families, the stakes are even higher: comprehensive coverage
through these programs is necessary to keep their children alive.

While §212.21 outlines exceptions for services funded by Medicaid but provided through the Individuals with
Disabilities Education Act (IDEA), it is unclear how this carve-out would work in practice. Children with special
needs cannot and do not receive Medicaid for educational services alone. The exclusion of Medicaid-funded IDEA
services will likely do little to encourage families who are fearful of participating in Medicaid to maintain their
enrollment.

Families with children with special health care needs would also be disproportionately disadvantaged by the
standards for public charge determinations laid out in §212.22. In general, these families would be less likely to
reach the “heavily weighted positive factor” of having financial assets, resources, and support of at least 250
percent FPL. And unless the family has an extremely high income, it would be difficult to demonstrate a financial
ability to fully meet a child’s special health care needs without the help of public insurance.

c. Seniors

The number of seniors in the United States who are immigrants is growing. Between 1990 and 2010, the number
of immigrants age 65 and older grew from 2.7 million to nearly 5 million.3* This is due to aging of the immigrant
population who arrived during the 1980s and 90s as well as the rise in naturalized citizens who sponsor their
parents to immigrate to the U.S. In fact, the number of parents of U.S. citizens who have been admitted as legal
permanent residents nearly tripled between 1994 and 2017 and now account for almost 15% of all admissions

and almost 30% of family-based admissions.3*

If this rule were implemented, many U.S. citizens may no longer be able to welcome their own parents into the
country because it will be nearly impossible for older adults to pass the “public charge” test under the new
criteria. Instead of recognizing the value of intergenerational families who support each other, the proposed rule

347 MaryBeth Musumeci and Julia Foutz, Medicaid’s Role for Children with Special Health Care Needs: A Look at Eligibility,
Services, and Spending, Kaiser Family Foundation, 2018, https://www.kff.org/medicaid/issue-brief/medicaids-role-for-
children-with-special-health-care-needs-a-look-at-eligibility-services-and-spending/.

348 Jeanne Batalova, Senior Immigrants in the United States, Migration Policy Institute, 2012,
https://www.migrationpolicy.org/article/senior-immigrants-united-states.

343 Comparing Dept. of Homeland Security, Office of Immigration Statistics, 2017 Yearbook of Immigration Statistics, Table 7,
www.dhs.gov/sites/default/files/publications/2016%20Yearbook%200f%20lmmigration%20Statistics.pdf with Immigration &
Naturalization Service, Office of Policy & Planning, Legal Immigration, Fiscal Year 1997, Table 1,
www.dhs.gov/sites/default/files/publications/INS_AnnualReport Legallmmigration 1997 1.pdf.; and Stacy Torres Xuemei
Cao, The Immigrant Grandparents America Needs, New York Times, 2018, www.nytimes.com/2018/08/20/opinion/family-
immigration-grandparents.html.
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callously labels parents and grandparents as a burden because of their age and health needs and ignores the
critical roles many grandparents play in caring for their grandchildren and other family members, often enabling
others to work. Furthermore, this rule will impact seniors living in immigrant families in the U.S. who will be afraid
to access services they need. Over 1.1. million noncitizens age 62 and older live in low-income households,>*°

meaning they are likely to rely on public assistance programs to meet their basic needs.

Having health insurance is especially important for older adults because they have greater health care needs.
Medicare is a lifeline for most seniors, providing coverage for hospital, doctors’ visits, and prescription drugs, but
many immigrant seniors are not eligible for Medicare. Moreover, many Medicare beneficiaries rely on other
programs to help them afford out-of-pocket costs. Almost 1 in 3 Medicare beneficiaries enrolled in Part D
prescription drug coverage get “Extra Help” with their premiums and copays through the low-income subsidy.>>!
Nearly 7 million seniors 65 and older are enrolled in both Medicare and Medicaid, and 1 in 5 Medicare
beneficiaries relies on Medicaid to help them pay for Medicare premiums and cost-sharing.3>> Medicaid is also
critical for long-term care, home and community-based services, dental, transportation, and other services
Medicare does not cover and older adults could otherwise not afford.

Low-income seniors also greatly benefit from programs such as Section 8 rental assistance and SNAP to meet their
basic needs.®>? If immigrant families are afraid to access nutrition assistance programs, more older adults will be
food insecure and at risk of unhealthy eating which can cause or exacerbate other health conditions. If immigrant
families are afraid to seek housing assistance, seniors with limited fixed incomes and their families will have fewer
resources to spend on other basic needs, including food, medicine, transportation, and clothing.

d. Lesbian, Gay, Bisexual, and Transgender Immigrants and Their Families

The proposed public charge regulation would have significant harmful effects on lesbian, gay, bisexual, and
transgender (LGBT) immigrants and their families. There are an estimated 904,000 LGBT immigrants living
throughout the U.S.3>* While there are no specific data collected or reported by the Departments of Homeland
Security or State about LGBT immigrants, LGBT individuals always have, and will continue to, use family-based,
employment-based, and other available categories to apply for lawful permanent residence in the U.S.3% For
example, LGBT immigrants in same-sex marriages are recognized as spouses under U.S. immigration law after the
2013 U.S. Supreme Court decision in U.S. v. Windsor, declaring the misnamed-Defense of Marriage Act
unconstitutional. LGBT individuals with higher education and skills often are able to use employment-based visas

350 Manatt Health, Public Charge Proposed Rule: Potentially Chilled Population Data Dashboard, 2018,
https://www.manatt.com/Insights/Articles/2018/Public-Charge-Rule-Potentially-Chilled-Population#DataDashboard.
351 Kaiser Family Foundation, Medicare Part D in 2018: The Latest on Enrollment, Premiums, and Cost Sharing, 2018,
www.kff.org/medicare/issue-brief/medicare-part-d-in-2018-the-latest-on-enrollment-premiums-and-cost-sharing/.

352 Kaiser Family Foundation, Medicaid Enrollment by Age, https://www.kff.org/medicaid/state-indicator/medicaid-
enrollment-by-
age/?dataView=1&currentTimeframe=0&sortModel=%7B%22colld%22:%22Location%22,%22s0rt%22:%22asc%22%7D.
353 Justice in Aging, Supporting Older Americans’ Basic Needs: Health Care, Income, Housing and Food, 2018,
www.justiceinaging.org/wp-content/uploads/2018/04/Supporting-Older-Americans%E2%80%99-Basic-Needs Health-Care-
Income-Housing-and-Food.pdf.

354 Gary J. Gates, LGBT Adult Immigrants in the United States, The Williams Institute, 2013,
https://williamsinstitute.law.ucla.edu/wp-content/uploads/LGBTImmigrants-Gates-Mar-2013.pdf.

355 Immigration Equality, Legal Resources, https://www.immigrationequality.org/get-legal-help/our-legal-
resources/#.W8Thd2hKhPY.
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to work in multi-national and domestic corporations that welcome and support diverse employees, including LGBT
employees. Since the 1990’s, LGBT refugees who are fleeing persecution based on their sexual orientation or
gender identity have been able to find legal protection in the U.S., but often face many hurdles in proving their
claims to persecution.

Similar to other immigrants, not all LGBT immigrants and their families have achieved economic success and
financial security. Many LGBT immigrants and their families struggle economically and use some of the
government programs that would make them ineligible for permanent residence under the proposed public
charge regulation. As an intersectional subset of both the immigrant and LGBT populations, it is likely that tens of
thousands of LGBT immigrants and their families, including those with U.S. citizen children, are using Medicaid,
SNAP, and other government programs to assist themselves and their families with health insurance, nutrition,
and other supports. For example, an estimated 11% of LGBT adults ages 18-64 use Medicaid as their health
insurance program.®*® An estimated 27% of LGBT adults ages 18-44 use SNAP, with higher utilization rates among
racial and ethnic minority LGBT adults and those with children.3*” Some subset of these LGBT adults are LGBT
immigrants and their families, who will be impacted by the proposed public charge regulation.

Moreover, because of continuing discrimination based on their sexual orientation and gender identity, LGBT
immigrants, similar to all LGBT individuals, face additional challenges in accessing and maintaining education,
employment, housing, and health care, and may be more likely to need assistance with basic family supports such
as health insurance and nutrition programs. The multiple and intersectional identities of LGBT immigrants means
greater risk for a lifetime of discrimination that restricts educational, employment, and other opportunities. These
cumulative and compounding experiences of discrimination make transgender immigrants, especially transgender
women of color, and lesbian immigrants, especially lesbians of color, particularly vulnerable. The proposed public
charge regulation threatening denial of permanent residence for simply using government programs that provide
low-income families with health care, nutrition, and other basic support would impose the untenable choice on
LGBT immigrants and their families between disenrolling from these safety net programs or jeopardizing their
future immigration status.

VI. SECTION BY SECTION DISCUSSION AND RESPONSES TO QUESTIONS RAISED BY THE DEPARTMENT

The majority of our comments to this point have addressed the harmful impact of the rule as a whole, because
different sections interact in ways that have a greater impact than any individual section. In order to ensure that
our input is fully captured in the Department’s analysis of the comments received, the following section addresses
the rule section by section.

In addition, in the notice of proposed rulemaking, the Department explicitly poses several questions regarding
specific elements of the rule. We are responding to them to ensure that our voice is heard, and that the rule is

356 Kerith J. Conron & Shoshana Goldberg, LGBT Adults on Medicaid, The Williams Institute, 2018,
https://williamsinstitute.law.ucla.edu/wp-content/uploads/LGBT-Medicaid.pdf.

357 Taylor N.T. Brown, Adam P. Romero, Gary J. Gates, Food Insecurity and SNAP Participation in the LGBT

Community, The Williams Institute, 2016, https://williamsinstitute.law.ucla.edu/wpcontent/uploads/Food-Insecurity-and-
SNAP-Participation-in-the-LGBT-Community.pdf.
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not made even more punitive and harmful, but our response to them should in no way be interpreted to indicate
that the rule would be acceptable in its current form.

Proposed section 212.21: Definitions for public charge

212.21(a) The Department proposes to define Public Charge as “an alien who receives one or more public benefit
as defined in paragraph (b) of this section.”

CLASP strongly opposes this definition and recommends that the current definition of public charge be retained.
Specifically, public charge should continue to be defined as a non- U.S. citizen who is “likely to become primarily
dependent on the Government for subsistence as demonstrated by either the receipt of public cash assistance for
income maintenance purposes, or institutionalization for long-term care at Government expense (other than
imprisonment).”

The proposed language is a dramatic change to the long-understood meaning of public charge and is inconsistent
with Congressional intent in providing non-cash benefits as supports for low-income working families as well as
the prospective nature of the public charge determination. (See section | for detailed analysis).

212.21(b) The Department proposes to look at receipt of cash assistance for income maintenance, SNAP benefits,
Section 8 Housing assistance under the Housing Choice Voucher Program, Section 8 Project-Based Rental-
Assistance (including Moderate Rehabilitation), Medicaid (with certain listed exceptions, Premium and Cost
Sharing Subsidies for Medicare Part D, and Subsidized Housing under the Housing Act of 1937 in making
determinations of public charge.

This section also sets out the thresholds for when receipt of these benefits will be counted and makes an
exception for benefits received by an individual serving in the U.S. armed forces or the spouse or child of such an
individual. We respond to these issues separately.

Listed benefits

As previously mentioned, at 83 FR 51164, the regulation explains that the list of included programs was identified
based in large part on the relative levels of Federal government expenditures. However, it is inappropriate and
outside of DHS's lawful jurisdiction for the Department of Homeland Security to save money by trying to
discourage people from utilizing benefits for which Congress has made them eligible. Whether or not there is a
large government expenditure on a particular program is irrelevant to the assessment of whether a particular
individual may become a public charge. A public charge determination must be an individualized assessment, as
required by the Immigration and Nationality Act, and not a backdoor way to try to reduce government
expenditures on programs duly enacted by Congress.

Any Federal, State, local or tribal cash assistance for income maintenance, including but not limited to

Supplemental Security Income (SSI) and Temporary Assistance for Needy Families (TANF)

The regulation does not make any justification for the inclusion of these benefits, other than their dollar value,
82



presumably because they may already be considered in the determination of public charge under the 1999
guidelines already in place. However, the change from only counting these programs when people are “primarily
dependent” on them to counting them when someone receives as little as $1,821 per year, even if combined with
income from employment, means that further justification is needed. Keeping these benefits in the public charge
determination will continue to be detrimental to children and families’ economic stability.

The goal of SSl is to offset the financial burden associated with disabilities for families with limited incomes and
resources.*® Continuing to include SSI benefits in the public charge determination is not only cruel to children
with disabilities and to the families caring for them, it’s short sighted. SSI enhances the opportunity for a child
with disabilities to achieve an independent and rewarding life. Once a child begins receiving SSI, the likelihood
they will experience poverty decreases by about 11 percent.*® Families receiving SSI relied less on other benefits
such as SNAP, WIC, and TANF.3¢°

While the overwhelming majority of TANF recipients are children, fewer and fewer children are receiving cash
assistance, with just under 25 percent of all poor families with children receiving cash assistance today. 3! Keeping
TANF as part of the public charge determination will only further restrict the limited access that children and
families have to cash assistance. Reaching economic security is a long road for many families. While parents and
caregivers are working towards upward mobility, we need to ensure that every family is provided with enough
cash assistance to provide sufficient resources for children while their brains are undergoing critical stages of
development. The proposed rule also fails to recognize that states are increasingly choosing to provide
supplemental TANF benefits to working families who earn too much to qualify for the basic cash assistance
programs. Research has shown that such policies that “make work pay” improve employment outcomes because

they serve as an effective incentive for families to find and keep jobs.3¢?

SNAP

The inclusion of SNAP as a listed program is not justified. The proposed rule fails to recognize that many people
receive SNAP as a supplement to earnings. It is inconsistent with the SNAP statute which states that "the value of
benefits that may be provided under this chapter shall not be considered income or resources for any purpose
under any Federal, State, or local laws,"*%® and inconsistent with Congressional actions to expand SNAP eligibility

to immigrant children.

358 Council on Children with Disabilities, Supplemental Security Income (SSI) for Children and Youth with Disabilities, American
Academy of Pediatrics, 2009, http://pediatrics.aappublications.org/content/124/6/1702.

35 Mark Duggan, Melissa Schettini Kearney, The Impact of Child SSI Enrollment on Household Outcomes: Evidence from the
Survey of Income and Program Participation, The National Bureau of Economic Research Working Paper No. 11568, 2007,
http://www.nber.org/papers/w11568.

360 Mark Duggan, Melissa Schettini Kearney, The Impact of Child SSI Enrollment on Household Outcomes: Evidence from the
Survey of Income and Program Participation, The National Bureau of Economic Research Working Paper No. 11568, 2007,
http://www.nber.org/papers/w11568.

361 |fe Floyd, LaDonna Pavetti, Liz Schott, TANF Reaching Few Poor Families, Center on Budget and Policy Priorities, 2017,
https://www.cbpp.org/research/family-income-support/tanf-reaching-few-poor-families.

362 Charles Michalopoulos, Does Making Work Pay Still Pay? An Update on the Effects of Four Earnings Supplement Programs
on Employment, Earnings, and Income, MDRC, 2005, http://www.mdrc.org/publications/414/full.pdf.

363 7 USC 2017(b), Benefits not deemed income or resources for certain purposes,
https://www.law.cornell.edu/uscode/text/7/2017.
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Moreover, the rule does not take into account any of the harms that will be caused by the inclusion of SNAP. As
discussed in detail elsewhere in these comments, the reduced use of SNAP by both those subject to the public
charge determination and those affected by the chilling effect will lead to harms to the health and well-being of
citizen children as well as the immigrants themselves, additional costs to health care systems, and increased costs
on public schools and public health care providers.

Medicaid

The inclusion of Medicaid as a listed program is not justified. The proposed rule is inconsistent with the history of
how public charge has been understood and with Congressional intent. It completely fails to recognize the reality
of low-wage work in the U.S. and the fact that just one-third of low-wage workers (those in the first quarter of the
earnings distribution) have access to employer-sponsored insurance through their jobs.3%* The rule tries to justify
the inclusion of Medicaid based on the high costs of health care, but does not recognize that immigrants use less
health care, on average, than U.S. born residents.3¢

Moreover, the rule does not take into account any of the harms that will be caused by the inclusion of Medicaid.
As discussed in detail elsewhere in these comments, the reduced use of Medicaid by both those subject to the
public charge determination and those affected by the chilling effect would lead to major harms to the health and
well-being of citizen children as well as the immigrants themselves, additional costs to health care systems, public
health care providers, schools, and society as a whole.

DHS proposes to exempt certain services provided under Medicaid from consideration in the public charge
determination, those received for an “emergency medical condition” and those provided under the Individuals
with Disabilities Education Act (IDEA) or through school-based benefits. In addition, benefits provided to certain
children of U.S. citizens or children in the process of adoption will not be counted. While the intent of these
exceptions -- to reduce the harm to health care providers and schools-- is worthy, the reality is that these
provisions are far too complicated and confusing to actually mitigate the harm. For example, as explained at 83
FR 51170, in order to for a school to receive reimbursement for IDEA services, parents must consent for their
personally identifiable information to be shared with Medicaid. It is difficult to imagine any immigrant parent
providing this consent if the NPRM is finalized.

Medicare Part D low-income subsidies.

The inclusion of this program is not justified. The proposed rule is inconsistent with the history of how public
charge has been understood and with Congressional intent. DHS’ sole justification for inclusion of Low-Income
Subsidies under Medicare Part D appears to be that it has a large overall cost to the U.S. Government. However,
only immigrants who have a work history of 40 quarters in the U.S. (as individuals or through their spouse) will
qualify for Medicare in the first place. DHS is not able to make any estimate of how many non-citizens qualify for

364 Byreau of Labor Statistics, Healthcare benefits: Access, participation, and take-up rates, 2018,
https://www.bls.gov/ncs/ebs/benefits/2018/ownership/private/table09a.htm.

365 Lila Flavin, et al., ”Medical Expenditures on and by Immigrant Populations in the United States: A Systematic Review,”
International Journal of Health Services, (2018), http://www.pnhp.org/docs/ImmigrationStudy_IJHS2018.pdf .
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the Low-Income Subsidies.

However, inclusion of this program could give DHS the justification for excluding nearly anyone as a public charge
if they so choose. Incorporation by reference of this program into the “likely at any time to become a public
charge” definition at 212.21(c) means that an immigration officer could potentially find that nearly anyone -- if
they lived and worked long enough -- would eventually receive low-income subsidies, as nearly 30 percent of all
Medicare Part D enrollees do.3% It is absolutely horrifying to think that someone who worked and contributed in
the U.S. for 10 years or more could be considered a “public charge” because at the end of that time, they applied
for low-income subsidies to help pay for prescription drugs.

Housing Benefits

The inclusion of these housing programs is not justified. The proposed rule is inconsistent with the history of how
public charge has been understood and with Congressional intent.

The rule does not take into account any of the harms that will be caused by the inclusion of housing programs. As
discussed in detail elsewhere in these comments, the reduced use of Medicaid by both those subject to the public
charge determination and those affected by the chilling effect would lead to major harms to the health and well-
being of citizen children as well as the immigrants themselves. Having safe and stable housing is crucial to a
person’s good health, sustaining employment, and overall self-sufficiency. Studies have shown that unstable
housing situations can cause individuals to experience increased hospital visits, loss of employment, and mental
health problems.3®’

Other benefits

At 83 FR 51173, the Department asks about unenumerated benefits -- both whether additional programs should
explicitly be counted, and whether use of other benefits should be counted in the totality of circumstances. We
strongly oppose adding any additional programs to the list of counted programs, or in any way considering the use
of non-listed programs in the totality of circumstances test. No additional programs should be considered in the
public charge determination. The programs enumerated in the proposed rule already go far beyond what is
reasonable to consider and will harm millions of immigrant families. The addition of any more programs would
increase this harm to individuals, families and communities.

At 83 FR 51174, the Department specifically requests comment on whether the Children’s Health Insurance

366 Juliette Cubanski, Anthony Damico, and Tricia Neuman, Medicare Part D in 2018: The Latest on Enrollment, Premiums, and
Cost Sharing, Kaiser Family Foundation, 2018, https://www.kff.org/medicare/issue-brief/medicare-part-d-in-2018-the-latest-
on-enrollment-premiums-and-cost-sharing/.

367 Will Fischer, Research Shows Housing Vouchers Reduce Hardship and Provide Platform for Long-Term Gains Among
Children, Center on Budget and Policy Priorities, 2015, https://www.cbpp.org/research/research-shows-housing-vouchers-
reduce-hardship-and-provide-platform-for-longterm-gains; and Linda Giannarelli et al., Reducing Child Poverty in the US:
Costs and Impacts of Policies Proposed by the Children’s Defense Fund, 2015),
http://www.childrensdefense.org/library/PovertyReport/assets/ReducingChildPovertyintheUSCostsandimpactsofPol
iciesProposedbytheChildrensDefenseFund.pdf.
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Program (CHIP) should be included in a public charge determination. For many of the same reasons that we
oppose the inclusion of Medicaid, we adamantly oppose the inclusion of CHIP. CHIP is a program for working
families who earn too much to be eligible for Medicaid without a share of cost. Making the receipt of CHIP a
negative factor in the public charge assessment or including it in the “public charge” definition, would exacerbate
the problems with this rule by extending its reach further to exclude moderate income working families — and
applicants likely to earn a moderate income at some point in the future.

Including CHIP in a public charge determination would likely lead to many eligible children foregoing health care
benefits, both because of the direct inclusion in the public charge determination as well as the chilling effect
detailed elsewhere in these comments. Nearly 9 million children across the U.S. depend on CHIP for their health
care. Due to the chilling effect of the rule, many eligible citizen children likely would forego CHIP—and health care
services altogether—if their parents think they will be subject to a public charge determination.

In addition to the great harm that would be caused by the inclusion of CHIP, this would be counter to Congress’
explicit intent in expanding coverage to lawfully present children and pregnant women. Section 214 of the 2009
Children’s Health Insurance Program Reauthorization Act (CHIPRA) gave states a new option to cover, with regular
federal matching dollars, lawfully residing children and pregnant women under Medicaid and CHIP during their
first five years in the U.S. This was enacted because Congress recognized the public health, economic, and social
benefits of ensuring that these populations have access to care.

Since its inception in 1997, CHIP has enjoyed broad, bipartisan support based on the recognition that children
need access to health care services to ensure their healthy development. Senator Orrin Hatch (R-UT), one of the
original co-sponsors of CHIP, said that “Children are being terribly hurt and perhaps scarred for the rest of their
lives” and that “as a nation, as a society, we have a moral responsibility” to provide coverage. CHIP has been a
significant factor in dramatically reducing the rate of uninsured children across the U.S. According to the Kaiser
Family Foundation, between 1997 when CHIP was enacted through 2012, the uninsured rate for children fell by
half, from 14 percent to seven percent. Medicaid and CHIP together have helped to reduce disparities in coverage
that affect children, particularly children of color. A 2018 survey of the existing research noted that the availability
of "CHIP coverage for children has led to improvements in access to health care and to improvements in health

over both the short-run and the long-run."3¢®

As noted by the Kaiser Family Foundation, CHIP:
e Can have a positive impact on health outcomes, including reductions in avoidable hospitalizations and
child mortality.
e Improves health which translates into educational gains, with potentially positive implications for both

individual economic well-being and overall economic productivity.3¢°

368 | ara Shore-Sheppard, Medicaid and CHIP: Filling in the Gap in Children's Health Insurance Coverage, Econofact, 2018,
https://econofact.org/filling-in-the-gap-of-childrens-health-insurance-coverage-medicaid-and-chip.

369 Kaiser Family Foundation, The Impact of the Children’s Health Insurance Program (CHIP): What Does the Research Tell Us?,
2014, https://www.kff.org/medicaid/issue-brief/the-impact-of-the-childrens-health-insurance-program-chip-what-does-the-

research-tell-us/.
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Continuous, consistent coverage without disruptions is especially critical for young children, as experts
recommend 16 well-child visits before age six, more heavily concentrated in the first two years, to monitor their
development and address any concerns or delays as early as possible.3”° As noted by the Center for Children and
Families: A child’s experiences and environments early in life have a lasting impact on his or her development and

life trajectory. The first months and years of a child’s life are marked by rapid growth and brain development.3*

Overall, we believe the benefits of excluding CHIP and Medicaid certainly outweigh their inclusion in a public
charge determination. We recommend that DHS continue to exclude CHIP from consideration in a public charge
determination in the final rule but also exclude receipt of Medicaid for the same reasons.

Thresholds

At 212.21(b)(1), the regulation proposes a 15% of the FPL as a threshold for when “monetizable” benefits should
be counted. CLASP strongly opposes the use of this threshold. This proposed threshold is arbitrary, with zero
basis in either legislation or research. DHS acknowledges that in other contexts, such as the determination of
whether an individual is a dependent for tax purposes, or HHS’s indicators of welfare dependence, the test that is
applied is whether the individual or household receives more than half of their total annual income from the
designated source. These determinations are based on statute, in the case of the IRS, and the recommendations
of a bi-partisan Congressionally mandated Advisory Board comprised of established a 12-member bipartisan
Advisory Board, composed of experts in the fields of welfare research and welfare statistical methodology,
representatives of State and local welfare agencies, and representatives of other organizations concerned with
welfare issues, in the case of the indicators report.3”2,

However, DHS rejects this definition simply because it “believes that receipt of such benefits even in a relatively
small amount or for a relatively short duration would in many cases be sufficient to render a person a public
charge.” (83 FR 51164 -- emphasis added). The only justification provided for the lower threshold is that the
current policy is “insufficiently protective” of the public budget, which is not a relevant factor for DHS to take into
account.

The proposed rule would penalize people who are, by definition, nearly self-sufficient. If an individual used even
the smallest amount of benefits for a relatively short amount of time, they could be blocked from gaining lawful
permanent residence in the United States. The proposal defines “public charge” to include anyone who uses more
than 15 percent of the poverty line for a household of one in public benefits—just $5 a day regardless of family
size. This absolute standard overlooks the extent to which the person is supporting themselves. For example, a
family of four that earns $43,925 annually in private income but receives just $2.50 per day per person in

370 Elisabeth Wright Burak, Promoting Young Children’s Healthy Development in Medicaid and the Children’s Health Insurance
Program (CHIP), Georgetown Center for Children and Families, 2018, https://ccf.georgetown.edu/wp-
content/uploads/2018/10/Promoting-Healthy-Development-v5-1.pdf.

371 Elisabeth Wright Burak, Promoting Young Children’s Healthy Development in Medicaid and the Children’s Health Insurance
Program (CHIP), Georgetown Center for Children and Families, 2018, https://ccf.georgetown.edu/wp-
content/uploads/2018/10/Promoting-Healthy-Development-v5-1.pdf.

372 Department of Health and Human Services, Indicators of Welfare Dependence and Well-Being. Interim Report to Congress,
1996, https://eric.ed.gov/?id=ED461676.
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monetizable public benefits would be receiving just 8.6 percent of their income from the government programs,
meaning that they are 91.4 percent self-sufficient.3”® Yet the rule would still consider the receipt of assistance as a
heavily weighed negative factor in the public charge determination.

At 83 FR 51165, the Department seeks input on whether to consider the receipt of designated monetizable public
benefits at or below the 15 percent threshold. CLASP strongly opposes taking into account any receipt of benefits
below the designated threshold. As DHS acknowledges in the preamble, consideration of any lower level of
benefits could have significant unintended consequences.

Similarly, at 212.21(b)(3), DHS proposes that any receipt of “monetizable” benefits would be counted when
combined with receipt of “non-monetizable” benefits for at least 9 months This would have a similar effect to
having no threshold at all, as people would be afraid to apply for and receive any benefits, no matter how token,
for fear of it being held against them. There is no justification for not using the already outrageously low
threshold in this circumstance as well.

Exemptions

Individuals in the armed forces. At 212.21(b)(4), the regulation proposes not to consider any benefit received by

an individual serving in the Armed Forces, or if received by such an individual’s spouse or child. We believe that
this exception shows the fundamental problem with the rule: Armed Forces members are working individuals
receiving benefits to supplement their work. This is true for many other groups of workers who provide our
society with needed services for which they receive low pay. All should have the opportunity to get health and
nutrition support.

Non-citizen children. At FR 51174, the Department asks about public charge determinations for non-citizen

children under age 18 who receive one or more public benefit programs. CLASP strongly believes that receipt of
benefits as a child should not be taken into account in the public benefits determination as it provides little
information on their future likelihood of receiving benefits. If anything, receipt of benefits that allow children to
live in stable families, be healthy and succeed in school will contribute to the future integration and contribution
to society of kids who grow up, develop, learn and complete their education and training in the United States. The
value of access to public benefits in childhood has been documented repeatedly. Safety net programs such SNAP
and Medicaid have short and long-term health benefits and are crucial levers to reducing the intergenerational

transmission of poverty.3”*

Investing in children is the most important investment we can make in our country’s future. It is not only cruel,
but counterproductive to penalize a child for being a child. Moreover, negatively weighing a child’s enrollment in
health and nutrition programs would be counter to Congressional intent under both the 2009 CHIPRA and section

373 David Bier, New Rule to Deny Status to Immigrants Up to 95% Self-Sufficient, The Cato Institute, 2018,
https://www.cato.org/blog/new-rule-deny-status-immigrants-95-self-sufficient.

374 Marianne Page, Safety Net Programs Have Long-Term Benefits for Children in Poor Households, University of California,
Davis, 2017, https://poverty.ucdavis.edu/sites/main/files/file-attachments/cpr-health_and nutrition _program_brief-

page 0.pdf.
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4401 of the Farm Security and Rural Investment Act of 2002, which restored access to what was then called Food
Stamps (now the Supplemental Nutrition Assistance Program, SNAP) to immigrant children.

Timeline

At FR 51174, the Department asks about whether the effective date of the rule should be delayed in order to help
“public benefit granting agencies” adjust systems. Implementation of the proposed rule would create new
challenges and impose a tremendous burden on state and local agencies that administer public benefit programs.
The proposal should not be implemented at all, but if it is, implementation should be delayed for as long as
possible. It is standard practice for government agencies to spend years before implementing major changes. For
example, the Advance Planning Document process for technology procurements that involve federal financial
participation indicates that it will take a three-year period between the start of the planning process and the
actual rollout of new technologies.3” In many cases, implementation timelines must be further extended due to
unanticipated delays and other challenges.?”®

The proposed new form 1-944 suggests that agencies would be asked to provide individuals with information on
the total amount of benefits received, the exact dates and household composition, as well as information
regarding whether any of the benefits count as Medicaid for emergency medical conditions or otherwise fall into
one of the exceptions to the overall rule. This would be extremely burdensome for agencies, increase
administrative costs, and delay them in the performance of their actual responsibilities. Moreover, in the case of
programs that have shifted data systems in recent years, it may not be possible to extract this information from
legacy systems no longer in use.

In addition, states, counties and cities will also need to update forms and notices and train their staff on the many
guestions that applicants will have regarding the new rules.

212.21(c) Likely at any time to become a public charge.

In this section, the Department proposes to attempt to estimate the likelihood of future use of any of the public
benefits listed. This section therefore incorporates all of the problems with the broad definition of public charge
proposed. For example, looking just at SNAP benefits, one study found that more than half of all people in the
U.S. would use SNAP benefit at some point in their adult (20-65) life.3”” Therefore, if DHS were to take this
definition seriously, it could reject nearly all applicants for permanent status as at risk of at someday receiving one
of these benefits. Alternatively, there is a real risk that this definition would be used arbitrarily, creating an
excuse for DHS to deny immigration benefits to anyone it deems undesirable.

375 U.S. Department of Agriculture, FNS Handbook 901 The Advance Planning Document Process: A State Systems Guide to
America’s Food Programs, Version 2.0, 2017, https://fns-

prod.azureedge.net/sites/default/files/apd/FNS_HB901 v2.2_Internet_Ready_Format.pdf.

376 See, e.g., Victoria Wachino, Kevin Concannon, et al., Letter to Medicaid, Children’s Health Insurance Program, and Health
and Human Services Directors and State Marketplace CEOs, July 20, 2015, U.S. Department of Health and Human Services,
U.S. Department of Agriculture, https://www.medicaid.gov/federal-policy-guidance/downloads/smd072015.pdf.

377 Rank MR and Hirschl TA, Likelihood of using food stamps during the adulthood years, 2005, Journal of Nutrition Education
and Behavior, https://www.ncbi.nlm.nih.gov/pubmed/15904577.
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In addition, the preamble language at 83 FR 51174, the Administration acknowledges that “its proposed definition
of public charge may suggest that DHS would automatically find an alien who is currently receiving public benefits,
as defined in this proposed rule, to be inadmissible as likely to become a public charge.” It claims that this is not
the case: “DHS does not propose to establish a per se policy whereby an alien is likely at any time to become a
public charge if the alien is receiving public benefits at the time of the application for a visa, admission, or
adjustment of status.” However, this appears to be a distinction without a difference, as given the heavy weight
applied to both recent and current receipt of benefits, it is difficult to imagine any circumstances in which a
person currently receiving benefits would not be found to be a public charge under DHS’s proposed definitions.

212.21(d) Definition of household

In this section, DHS proposes a novel definition of a household that includes people to whom an immigrant
provides financial support, even if they do not live with the immigrant. This definition is then used in determining
whether the household has income sufficient to meet the 125% and 250% of the federal poverty level thresholds
that this rule creates. This can lead to several unintended and harmful consequences:

® Animmigrant can, in effect, be penalized for providing family support to a sibling or parent to whom they
have no legal obligation. This is true even if this support means that the sibling or parent does not need
to receive public benefits that they would otherwise qualify for.

e Many immigrants provide financial support to family members who remain in their countries of origin,
where the cost of living is often lower. In some countries, as little as $100 a month could well constitute
more than 50 percent of an individual’s financial support. However, this would mean that the person
should be counted as part of the immigrant’s household size, which would drive up the earnings they
would need to meet the threshold by much higher amounts.

Proposed section 212.22: Public Charge Inadmissibility Determination

a) Prospective determination based on the totality of circumstances.

This section accurately reflects the statutory language about the totality of circumstances. However, the
subsequent listing of factors and additional criteria have the effect of undermining this intent by creating a large
number of ways to fail, and very few ways to pass. For example, the discussion of public bonds at 83 FR 51221
suggests that a person with U.S. citizen family members who has a health condition, but has access to
employment-based health insurance, received SNAP more than three years ago, but has not used any public
benefit more recently, and has household income of 120 percent of the federal poverty line would fail the public
charge test and would only qualify for admissibility if able to post a public charge bond. This example highlights
the ways in which this rule, while claiming to maintain the totality of circumstances test, would actually make it
nearly impossible for low-and moderate-income individuals to qualify.

(b) Minimum factors to consider.

We strongly oppose the addition of additional criteria to the statutory totality for the circumstances test.
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(1) Age

While age is one of the statutory criteria to include in the public charge test, the proposal to treat being under age
18 or over age 61 as a negative factor is arbitrary.

For children, branding them a public charge because they are not working now would make a mockery of the
claim that this is a forward-looking test; unemployment at age 16 or 17 provides zero evidence of their future
employability. Similarly, the very data that DHS offers regarding the higher levels of public benefit use by children
than for adults is further proof that use of benefits by children does not indicate that they will continue to use
them as adults. It is axiomatic that children in their first years of life are more likely to qualify for means-tested
benefits, such as SNAP and health care. But that has no applicability to a 15-year-old’s likelihood of qualifying for
benefits after immigrating. The Department cites no authority for its assertion that applicants who obtain LPR
status are no more likely to become public charges simply due to their being under 18 years of age at the time of
application. As discussed above, we do not believe that any receipt of benefits by children should be taken into
account for the public charge determination; similarly, their age should not be held against them.

At the older end of the spectrum, it is arbitrary to treat age as a negative factor starting at age 62. DHS bases this
on the minimum age at which one can start to claim retirement benefits under social security; however, this was
never meant to be used to say that people are unable or even unlikely to work after that age. Moreover, only a
few immigrants will have the work history to claim social security at this age. Census data confirm that
immigrants are more likely to work at older ages than native-born workers.3’® DHS provides no justification for its
choice of the minimum retirement age rather than the Medicare eligibility age, the full retirement age, or any
other possibility.

(2) Health

While health has always been a factor in the public charge test, the proposed rule codifies and unduly weights the
specific standard for evaluating an individual’s health. The new standard includes any medical condition likely to
require extensive medical treatment or institutionalization or that will interfere with a person's ability to provide
and care for him- or herself, to attend school, or to work. This category will include most people with disabilities —
including people with intellectual and developmental disabilities, psychiatric disabilities, or physical disabilities
who need personal care services. Thus, most people with disabilities will have this factor weigh against them in
the public charge determination.

The harmful impact of this new health standard is intensified against people with disabilities when combined with
a person’s ability to pay for their health care costs (an element in the assets factor) and with the ability to pay for
medical costs or have them covered under private insurance (a “heavily weighed negative factor”). In sum, this
new interpretation of the health factor, particularly when combined with the other components related to health
in the proposed rule, will exclude people simply because they have a disability. Moreover, the inclusion of health
in this way creates a huge incentive for people to avoid treatment, especially for mental illness and other
“invisible illnesses.”

378 |J.S. Census Bureau, CPS Table Creator, https://www.census.gov/cps/data/cpstablecreator.html.
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(3) Family status

Under the heading of “family status” DHS proposes to consider the number of people in a household as defined in
the proposed 212.21(d). It appears that having a large household will be counted as a negative factor in itself, in
addition to making it harder for families to achieve the income thresholds required to avoid a negative factor
under “assets, resources and financial status.” This is double counting of the same factor, which will make it
harder for immigrants to avoid being considered a public charge. As noted previously, this will also have the
perverse effect of discouraging people from supporting family members. For example, if a couple with one child
who has an income just over the 250 percent of poverty threshold for a family of 3, takes in a brother who is
temporarily unemployed and do not charge rent, they will become a household of four and their income would no
longer qualify as a heavily weighed positive factor.

It is important to note that this is a radical change from how “family status” has historically been treated as part
of the public charge test. Historically, having family members who give you strong ties to the United States and
who can be expected to help support you has always been treated as a positive factor under the totality of
circumstances test. This understanding is reflected in the finding in the Matter of Martinez-Lopez, as discussed at
83 FR51178-79. In this case, the Attorney General found it a positive factor that “the respondent had a brother
and other close family members who could provide financial support.” As written, the proposed rule does not
allow for family status to be a positive factor in the totality of circumstances.

(4) Assets, resources and financial status

In this section, DHS lists a large number of criteria that will be taken in account in assessing assets, resources and
financial status. It proposes to treat failing each of these criteria as a separate “strike” against an immigrant that
must be offset by a corresponding positive factor. However, these circumstances are highly correlated, and DHS
has provided no evidence to suggest that each of them has predictive value when others have already been taken
into account. In practice, the multiplication of criteria under this factor has the effect of weighing this factor more
heavily than any of the other statutorily mandated factors -- even beyond the additional weighting DHS explicitly
proposes of certain elements of this factor.

Moreover, as discussed at length in sections | and Il of our comments, the new wealth test imposed by the
proposed rule will disproportionately harm immigrant women and immigrants of color. Women collectively

379 and immigrant women are overrepresented to an even greater

comprise two-thirds of the low-wage workforce
extent in low-wage jobs.3° Women are also more likely than men to raise children on their own, which means
that low-wages often result in an even lower household income (based on the number of household members).

Due to persisting racial economic disparities and discrimination in hiring practices, average hourly wages for black

373 Kayla Patrick, Meika Berlan, Morgan Harwood, Low-Wage Jobs Held Primarily by Women Will Grow the Most Over the
Next Decade, National Women’s Law Center, 2018, https://nwlc-ciw49tixgw5Ibab.stackpathdns.com/wp-
content/uploads/2016/04/Low-Wage-Jobs-Held-Primarily-by-Women-Will-Grow-the-Most-Over-the-Next-Decade-2018.pdf.
380 American Immigration Council, The Impact of Immigrant Women on America’s Labor Force, 2017,
https://www.americanimmigrationcouncil.org/research/impact-immigrant-women-americas-labor-force; and National
Women’s Law Center, Underpaid & Overloaded: Women in Low-wage Jobs, 2014, https://nwlc.org/wp-
content/uploads/2015/08/final_nwlc_lowwagereport2014.pdf.
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and Hispanic workers are substantially lower than their white counterparts®!

-- making it more likely that
immigrants of color will be harmed by the additional negative factors related to income and financial status under

the rule.

212.22(b)(4)(i)(A) Wealth Test

At FR 51187, the Department invites comments on the 125 percent of FPG threshold. The Department proposes
to treat income below 125 percent of the federal poverty guidelines (FPG, often referred to as the federal poverty
level or FPL) for the applicable household size as a negative factor. We strongly oppose the use of this arbitrary
and unreasonable threshold, which lacks any statutory basis and is contrary to clear congressional intent.

Congress did not impose an income test on the intending immigrant. In fact, Congress rejected income tests for
sponsors at 200% FPL (and 140% FPL for a spouse or minor child of the petitioner), in favor of the lower 125% FPL
test for sponsors ultimately adopted in 8 USC 1183A.382 At footnote 583, the Department admits that the
differences in receipt of non-cash benefits between noncitizens living below 125 percent of FPG and those living
either between 125 and 250 percent of the FPG or between 250 and 400 percent of the FPG was not statistically
significant.

A single individual who works full-time year-round -- who does not miss a single day of work due to illness or
inclement weather-- but is paid the federal minimum wage would fail to achieve the 125% of FPG threshold. This
is clearly not the person that Congress envisioned when they directed DHS to deny permanent status to those at
risk of becoming a public charge.

Moreover, the arbitrary use of an income threshold does not take into account the value of unpaid labor that
family members may provide. For example, if a married couple family with two children earns $32,000 per year,
they would exceed this threshold. However, if they have to pay $12,000 a year for child care (an extremely
modest amount for two children), they are actually less economically secure than if they earned just $24,000 but
did not need to pay for child care because they only work opposite shifts. However, under the proposed rule,
they would be considered to have a negative factor against them.

212.22(b)(4)(i)(B) and 212.22(b)(4)(ii)(1) Financial means to pay for Medical costs, including through private health
insurance

Yet again, the Department is essentially penalizing people multiple times for essentially the same factor -- not only

381 Eileen Patten, Racial, gender wage gaps persist in U.S. despite some progress, Pew Research Center, 2016,

http://www.pewresearch.org/fact-tank/2016/07/01/racial-gender-wage-gaps-persist-in-u-s-despite-some-progress/.

382 ||legal Immigration Reform and Immigrant Responsibility Act of 1996, Conference Report 104-828, Sec. 551, 1996,
https://www.congress.gov/104/crpt/hrpt828/CRPT-104hrpt828.pdf; 142 Cong. Rec. $11712, 1996,
https://www.congress.gov/crec/1996/09/28/CREC-1996-09-28-pt1-PgS11711.pdf; 142 Cong. Rec. H12096, 1996,
https://www.congress.gov/crec/1996/09/28/CREC-1996-09-28-bk2.pdf; and H.R. Rept. 104—469, Part |, 1996,
https://www.congress.gov/104/crpt/hrpt469/CRPT-104hrpt469-ptl.pdf. Congress members objected to an earlier version’s
requirement that a sponsor earn more than 200% of the Federal poverty income guideline, declaring that the “200% income
requirement constitutes nothing less than ‘class warfare,” and tells the world that immigration is only for the wealthy” (/d. at
544).
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on their low or moderate income but also on their inability to pay for medical care. Individuals with incomes near
or below the federal poverty line are at the highest risk of being uninsured. In 2016, eight in ten of the uninsured
were in families with incomes below 400% FPL and nearly half of uninsured families had incomes below 200% of

the FPL. 38 Furthermore, requiring financial ability to pay for health care is a standard that many U.S. Citizens are
unable to meet. Nearly one in two sick Americans cannot afford health care, even those with health insurance.38

The impact of this factor on individuals living with disabilities or chronic health conditions is even more insidious.
Private insurance does not cover many disability-services and 46.4% of all people in fair or poor health are
uninsured or have affordability problems despite having coverage.3®

Like many provisions of the proposed rule, this negative factor will disproportionality people of color, who are at
higher risk of being uninsured. Hispanics and Blacks have significantly higher uninsured rates (16.9% and 11.7%,
respectively) than Whites (7.6%).38

212.22(b)(4)(i)(C) and 212.22(b)(4)(ii)(F) Applying for, receiving, or being approved to receive public benefits, as
defined in the proposed CFR 212.21(b)

In this section, DHS proposes to take into account any receipt of -- or application for or approval for -- any of the
specified public benefits on or after the effective date of the final rule, no matter how long ago it occurred, or
whether the immigrant was a child at the time of receipt.

In the preamble at 83 FR 51188, DHS attempts to make this inclusion consistent with the totality of circumstances
test by noting that benefits received longer ago, and for shorter periods of time, would be weighed less than more
recent or longer use of benefits, and by suggesting that previous use of benefits could be overcome by more
recent factors. However, this language is not reflected in the regulatory text. DHS attempts to justify this section
by saying that most people who receive benefits do so for an extended period of time, but that data is irrelevant
(and also from the period of highest unemployment in recent history). DHS provides no evidence that supports
the claim that someone who received benefits 5 or even 10 years ago but who has not received them more
recently is more likely to receive benefits than someone who never received them in the first place.

As discussed at length in sections Il of our comments, numerous studies point to the positive long-term effects of
receipt of health, nutrition and housing programs.®®’ The proposed rule ignores the fact that public programs are

383 Kaiser Family Foundation, Key Facts about the Uninsured Population, 2017, https://www.kff.org/uninsured/fact-sheet/key-
facts-about-the-uninsured-population/.

38 Drew Altman, It's not just the uninsured — it's also the cost of health care, 2017, https://www.axios.com/not-just-
uninsured-cost-of-health-care-cdcb4c02-0864-4e64-b745-efbe5b4b7efc.html.

38 Drew Altman, It's not just the uninsured — it's also the cost of health care, 2017, https://www.axios.com/not-just-
uninsured-cost-of-health-care-cdcb4c02-0864-4e64-b745-efbe5b4b7efc.html.

38 Kaiser Family Foundation, Key Facts about the Uninsured Population, 2017, https://www.kff.org/uninsured/fact-sheet/key-
facts-about-the-uninsured-population/.

387 Tazra Mitchell and Arloc Sherman, Economic Security Programs Help Low-Income Children Succeed Over Long Term, Many
Studies Find, Center on Budget and Policy Priorities, 2017, https://www.cbpp.org/research/poverty-and-inequality/economic-
security-programs-help-low-income-children-succeed-over.
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often used as work supports which empower future self-sufficiency. Using benefits can help individuals and their
family members become healthier, stronger, and more employable in the future. Receipt of benefits that cure a

significant medical issue or provide an individual with the opportunity to complete their education can be highly
significant positive factors that contribute to future economic self-sufficiency.

The consideration of any use of public benefits, no matter how long ago, will greatly increase the chilling effect of
this rule. Many lawfully present immigrants who have no immediate path to legal permanent residency status
nonetheless hope that they may someday have this option. If they fear that receipt of health care or nutritional
supports today could affect their options years --- or even decades -- down the road, they will be unwilling to
participate in these programs, even if it puts their health and well-being at risk.

The lack of clarity about how it will be possible to overcome negative factors means that the proposed rule will
have a much greater chilling effect -- making immigrants afraid to access public benefits even if those supports
would help them thrive and become more stable in the future. For example, the proposed rule gives an example
of an immigrant who has received benefits in the past and is now unemployed, but is graduating college and has a
pending offer of employment with benefits, and says that "it is possible that in the review of the totality of the
circumstances, the alien would not be fond likely to become a public charge." A straightforward reading of the
totality of circumstances test is clearly that the circumstances that led to use of benefits are about to change, and
that such an individual is not at risk of become a public charge. However, the anemic language offered in the
proposed rule, that it is "possible" this individual will not be found a public charge, makes it impossible to offer
this person assurances that they will not be penalized for having received benefits. Moreover, because having
been previously found to be a public charge is itself a heavily weighed negative factor, if rejected, this individual
will find it even harder to be approved in the future.

212.(b)(4)(ii)(G) Fee waivers

Under the proposed rule, the use of a fee waiver (Form 1-912) for any immigration benefit would be considered a
negative factor in determining an immigrant’s financial status. We strongly oppose consideration of fee waivers in
the public charge determination. The consideration of fee waiver usage is improperly retroactive. The statute
calls for a forward-looking analysis of whether the immigrant is likely to become a public charge in the future.
Because a fee waiver is not a continuing benefit, the proposed rule’s consideration of prior receipt of a fee waiver
impermissibly penalizes applicants for their financial status on the date of the application for the fee waiver and
not on the date of application for admission, adjustment of status, or for a visa.

Separate consideration of the use of a fee waiver means that applicants with low income would be penalized
twice for the same factor. An immigrant who received a fee waiver based on their household income would have
two strikes against them for what is essentially the same factor -- one strike for the low income and a second for
the fee waiver granted because of the applicant’s low income. As a result, consideration of the use of a fee waiver
has the unintended effect of double-counting negative factors related to financial status.

212.(b)(4)(ii)(H) Credit history and credit scores

At FR 51189, the Department invites comments on how to use credit scores. Credit scores aren't meant as a judge
of character or admissibility and should not be used as part of the “public charge” determination. Neither credit
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reports nor credit scores were designed to provide information on whether a consumer is likely to rely on public
benefits or on the character of the individual.3¥ DHS offers no evidence to support its claim that a low credit
score is an indication of lack of future self-sufficiency. A bad credit record is often the result of circumstances
beyond a consumer’s control, such as illness or job loss, from which the consumer may subsequently recover.3®
Moreover, credit scores do not take into consideration rent payments, typically a family’s largest recurring
expense. Using credit reports and credit scores to determine public charge status is also inappropriate because
many immigrants will not even have a credit history for USCIS to consider, and studies show that even when

immigrants do have credit histories, their credit scores are artificially low.3%°

(5) Education and skills

The rule proposes to count as evidence of education and skills the immigrant’s history of employment, whether
the individual has a high school degree (or its equivalent) or higher education, and whether the individual has
occupational skills, certifications or licenses. While these are all reasonable to consider as contributing factors, it
is critical that they not be treated as separate elements, but as distinct ways to prove education and skills.

For example, consider an immigrant who has recently graduated college and has limited work history and no
professional license. However, because of her grades and major, she has a strong prospect of employment. This
should be considered a positive factor in its totality, rather than the lack of work history or license being held
against her. Alternatively, another immigrant might not have graduated high school due to the lack of
educational opportunities in his home country but has a long history of work as a landscaper. Again, this should
be considered a total positive factor, rather than considered a mix of positive and negative factors.

Treating each of these elements as separate factors is inconsistent with Congressional intent and the general
concept of a totality of circumstances. In fact, it would be a backdoor way to enact the RAISE Act, which would
award points to potential immigrants based on their age, English language fluency, levels of education and majors.
President Trump has advocated for this proposal and contrasted it with what he describes as “today’s low-skill
system, just a terrible system where anybody comes in.”3%? However, this bill only received support from three

Senators, and was never even heard in committee.3%?

388 Consumer Financial Protection Bureau, Data Point: Credit Invisibles, 2015,

http://files.consumerfinance.gov/f/201505 cfpb data-point-credit-invisibles.pdf (most credit scoring models built to predict
likelihood relative to other borrowers that consumer will become 90 or more days past due in the following two years).

389 Chi Chi Wu, Solving the Credit Conundrum: Helping Consumers’ Credit Records Impaired by the Foreclosure Crisis and Great
Recession, National Consumer Law Center, 2013, www.nclc.org/images/pdf/credit reports/report-credit-conundrum-
2013.pdf.

3% Board of Governors of the Federal Reserve System, Report to the Congress on Credit Scoring and Its Effects on the
Availability and Affordability of Credit, 2007,
https://www.federalreserve.gov/boarddocs/rptcongress/creditscore/creditscore.pdf.

391 The White House ,“President Donald J. Trump Backs RAISE Act,”, August 2, 2017, https://www.whitehouse.gov/briefings-
statements/president-donald-j-trump-backs-raise-act/.

392 Y.S. Congress, “S.1720 - RAISE Act,”, August 2, 2017, https://www.congress.gov/bill/115th-congress/senate-bill/1720.
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(D) English Language Requirement

As discussed at length in section | of our comments, adding English Proficiency as a factor in the public charge test
is a fundamental change from our historic commitment to welcoming and integrating immigrants. The public
charge test applies to people when they first enter the U.S. or apply for lawful permanent residence. People from
non-English speaking countries who are newly entering the U.S. or applying to adjust status are less likely to have
gained proficiency in English. Congress did not impose an English language test on applicants for lawful
permanent residence. Instead, our immigration laws explicitly require an English test for lawful permanent
residents who have lived in the U.S. for a number of years--when they apply to become a U.S. Citizen. And,
Congress has supported our nation’s commitment to welcoming and integrating immigrants by authorizing funds
to support English language learners.3%3

DHS cites the 2014 Survey of Income and Program Participation (SIPP) data about the use of benefits by
populations at various levels of English language ability. Yet DHS fails to provide any causal linkage between the
data cited and its conclusions and fails to consider alternative reasons why people who are more limited English
proficient may be more likely to secure services. For example, states such as New York and California, which have
higher numbers of LEP populations, also have higher income thresholds for Medicaid. In addition, DHS claims that
“numerous studies have shown that immigrants’ English language proficiency or ability to acquire English
proficiency directly correlate to a newcomer’s economic assimilation into the United States,” yet three out of the
four studies cited use data derived from Europe, while the fourth relies on Current Population Survey data, which
is nearly 30 years old. This evidence is insufficient to support DHS’ proposed change.

In addition, by proposing to consider the potential use of housing assistance, Medicaid and SNAP in public charge
determinations, DHS is making it more difficult for people who are LEP to improve their skills through English
language classes. Barriers to education already make access to these courses difficult, but by deterring people
from securing health care, food assistance or stable affordable housing, the proposed rule could leave affected
populations with little time or ability to focus on skills development.3%

Finally, by giving de-facto preference to individuals from English speaking nations, the proposed regulation
disproportionately harms populations with high levels of limited English proficiency. DHS is effectively reworking
the careful balancing that Congress created to move the country away from the racist quota system. In particular,
this standard disproportionately impacts Asian immigrants. Asian people in the U.S. have the highest rates of
limited English proficiency. Nearly three out of four Asians speak languages other than English at home, and 35

percent have limited English proficiency.3%*

393 U.S. Department of Labor, Education and Training Administration Training and Education Notice, 2017,
https://wdr.doleta.gov/directives/attach/TEN/TEN 28-16 Change 1.pdf.

3% Jennifer Ludden, Barriers Abound for Immigrants Learning English, National Public Radio, 2007,
https://www.npr.org/templates/story/story.php?storyld=14330106.

3% Karthick Ramakrishnan and Farah Z. Ahmad, State of Asian Americans and Pacific Islanders Series, Center for American
Progress, 2014, https://cdn.americanprogress.org/wp-content/uploads/2014/09/AAPIReport-comp.pdf.

97


https://wdr.doleta.gov/directives/attach/TEN/TEN_28-16_Change_1.pdf
https://www.npr.org/templates/story/story.php?storyId=14330106
https://www.npr.org/templates/story/story.php?storyId=14330106
https://www.npr.org/templates/story/story.php?storyId=14330106
https://cdn.americanprogress.org/wp-content/uploads/2014/09/AAPIReport-comp.pdf

(7) Affidavit of support

At 51198, the Department clarifies that under the proposed rule, it would only consider the affidavit of support as
one factor in the totality of the circumstances. The Department also indicates that it will scrutinize the
relationship of the sponsor to the applicant, looking at both familial status and whether or not the sponsor lives
with the applicant, suggesting without citing a single basis for support, that “this could be indicative of the
sponsor’s willingness to support the alien.” CLASP opposes this dramatic shift from decades of established
practice and policy.

A properly filed 1-864 has long been considered sufficient to overcome public charge concerns in the totality of
the circumstances analysis.3®® Guidance in the Foreign Affairs Manual explained that a joint sponsor “can be a
friend or a non-relative who does not reside in and is not necessarily financially connected with the sponsor’s
household.”*¥ This guidance was consistent with the statutory language at 8 U.S.C. § 1183a which defined the
requirements of a “sponsor” but does not include a requirement that a joint sponsor have a familial relationship
to the immigrant.

The information provided on the Affidavit of Support is intended to allow the government to determine whether
the applicant has adequate means of financial support in the United States. The form itself is considered a
contract between the visa applicant and the sponsor, as well as between the sponsor and the United States
government, in which the sponsor promises to support the applicant if he or she is unable to do so on his or her
own. That promise is essential; an immigrant who can depend on a reliable source of support from a sponsor is
dramatically less likely to need any public benefits.

(c) Heavily weighed factors

The Department’s proposal to heavily weigh certain factors is inconsistent with the statutory language which does
not provide any basis for weighing some factors more heavily than others. Moreover, the proposed rule fails to
heavily weigh the only factor that is singled out in statute as absolutely essential -- the provision of a valid affidavit
of support.

The rule only proposes one heavily weighed positive factor — that the household has or will make at least 250% of
the Federal Poverty Guidelines. This means that low- and middle-income families will not have the benefit of a
heavily weighed positive factor as part of their calculation to offset any negative factors.

(1) Heavily weighed negative factors

(i) “The alien is not a full-time student and is authorized to work, but is unable to demonstrate current

employment, recent employment history, or no reasonable prospect of future employment”

CLASP opposes this heavily weighed factor as it deeply penalizes individuals who are caregivers, whether for
children, seniors, or other family members. Such caregiving work is often a major contribution to the financial as

3% See, e.g., 9 FAM § 302.8-2(B)(3)
397 9 FAM § 302.8-2(C)(7)
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well as emotional well-being of a family, as paid care of the same quality would cost thousands of dollars. Unpaid
caregiving is often essential for other family members to work.3®® Unpaid caregiving for seniors also saves
government programs billions of dollars, both by substituting for paid caregivers and by preventing the need for

nursing home care.3%°

This provision disproportionately impacts women and individuals living with disabilities. Women are far more
likely to be caregivers for both children and seniors. For people living with disabilities, unemployment rates in the
United States are drastically higher than those for people without disabilities,*® and the disparity is even more
dramatic internationally.** Similarly, many people with disabilities around the world have been denied access to
equal educational opportunities, putting them at a significant disadvantage with respect to this factor.

(ii) “The alien is current receiving or is currently certified or approved to receive one or more public benefit, as
defined in 212.21(b)” and (iii) “The alien has received one or more public benefit, as defined in 212.21(b), within
the 36 months immediately preceding the alien's application for a visa, admission, or adjustment of status.”

The agency’s proposal to heavily weigh receipt of benefits — including benefits previously considered —is deeply
problematic and inconsistent with the plain meaning of the statutory totality of the circumstances test. The public
charge determination was designed to be a narrow tool to identify individuals likely to become primarily
dependent on the government for support. The test was never designed to prevent immigration of low- and
moderate-income families that may at some point need access to public programs that provide support which
allows them to help them continue working. Even if an individual has received cash assistance or long-term care at
government expense, the agency must assess the individual’s overall circumstances with respect to the future
likelihood of the applicant becoming a public charge.

The inclusion of previous and current use of benefits as separate heavily weighed factors is a further abuse of the
totality of circumstances test. Congress did not direct DHS to weigh use of benefits more heavily than other
factors, and counting it twice adds yet further weight to this factor.

The studies cited in the preamble to the proposed rule (83 FR 51199) that indicate that families that stop receiving
cash assistance under TANF frequently continue to receive nutrition and health assistance are irrelevant to this
question, as cash assistance is only available to an extremely limited population of families with children, living in
deep poverty. When the preamble says that “of those who left Medicaid,” the accurate description of the
population would be “of those who stopped receiving cash assistance and also lost Medicaid coverage in spite of
specific Congressional intent to delink these benefits.” These studies provide zero evidence that previous receipt
of the newly added benefits is an indicator of future use.

At 83 FR 51200, the Department asks whether 36 months is the right lookback period for considering previous use
of public benefits and whether a shorter or longer timeframe would be better. We strongly oppose any arbitrary

3% Lynda Laughlin, Who’s Minding the Kids? Child Care Arrangements: Spring 2011, Household Economic Studies, U.S. Census
Bureau, 2013, https://www?2.census.gov/library/publications/2013/demo/p70-135.pdf.

399 R, Schulz, J. Eden, “Economic Impact of Family Caregiving”, Committee on Family Caregiving for Older Adults; Board on
Health Care Services, National Academies Press, (2016) https://www.ncbi.nlm.nih.gov/books/NBK396402.

400 y.S. Dep’t of Labor's Bureau of Labor Statistics, Persons with a Disability: Labor Force Characteristics -2017,
https://www.bls.gov/news.release/pdf/disabl.pdf.

401 World Health Organization, The World Bank, World Report on Disability, 235 - 237 (2011),)
http://www.who.int/disabilities/world report/2011/report.pdf.
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lookback period for use of public benefit programs. Inclusion of a retrospective test is fundamentally inconsistent
with the forward-looking design of the public charge determination as mandated by law. Past use of a
government-funded program is not necessarily predictive of future use. If the specific circumstances that led to
the use of public benefits no longer apply, the previous use of benefits is irrelevant.

(iv) (A) The alien has been diagnosed with a medical condition that is likely to require extensive medical treatment

or institutionalization or that will interfere with the alien's ability to provide for him- or herself, attend school, or

work;

CLASP strongly opposes this provision of the proposed rule as it targets individuals with disabilities, effectively
treating disability as an inadmissible category. This heavily weighed factor is tantamount to saying that disability
itself is a heavily weighted negative factor, as significant chronic medical conditions are usually disabilities.0% 493
By treating immigrants with disabilities as public charges, the proposed rule would reinforce prejudice and
negative attitudes towards all people with disabilities, viewing them as burdens on society. This punitive and
prejudicial approach would reverse decades of disability discrimination law and add to the stigma and

discrimination experienced by all individuals who have a disability.

(iv) (B) The alien is uninsured and has neither the prospect of obtaining private health insurance, or the financial
resources to pay for reasonably foreseeable medical costs related to a medical condition”

Here again, the proposed rule employs circular reasoning to disproportionately harm individuals living with
disabilities. Individuals with disabilities are significantly less likely to have non-subsidized health insurance than
those without disabilities (41 % compared to 74 %).***Individuals with disabilities often rely on Medicaid/CHIP or
the ACA exchanges either because they lack access to other forms of insurance because of their disability,** or
because private insurance may not cover services they need due to their disability, such as durable medical
equipment or occupational therapy.*®® Medicaid also provides wrap-around services to children with disabilities,
allowing children to stay at home.*’For many individuals with a disability, access to government health insurance

402 ynder Sec. 504 of the Rehabilitation Act, which prohibits discrimination by federal agencies, an individual has a disability if
he or she has a “(a) physical or mental impairment that substantially limits one or more major life activities of such individual,
(b) a record of such an impairment; or “[is]regarded as having such an impairment.” 29 U.S.C. 705 referencing 42 U.S.C.
12102; 29 U.S.C. 12102.

403 The INA lists health as a factor for public charge, but by treating all chronic medical conditions in persons without
unsubsidized health insurance as heavily weighted negative factors, and considering the health of dependents with
disabilities, the PR go far beyond the scope of the INA in giving adverse weight to disability.

404 MaryBeth Musumeci & Julia Foutz, Medicaid Restructuring under the American Health Care Act and Nonelderly Adults with
Disabilities, Kaiser Family Foundation Issue Brief, March 2017, http://files.kff.org/attachment/Issue-Brief-Medicaid-
Restructuring-Under-the-American-Health-Care-Act-and-Nonelderly-Adults-with-Disabilities.

405 studies undertaken prior to the ACA showed that less than half of individuals with significant disabilities had far lower
rates of insurance coverage than the general population. National Council on Disability, The Current State of Health Care for
People with Disabilities (2009),
https://www.ncd.gov/publications/2009/Sept302009#Health%20Coverage%20and%20Benefits.

405MaryBeth Musumeci, Julia Foutz, Medicaid’s Role for Children with Special Health Care Needs: A Look at Eligibility, Services
and Spending , Kaiser Family Foundation, Issue Brief, Feb. 2018, https://www.kff.org/medicaid/issue-brief/medicaids-role-
for-children-with-special-health-care-needs-a-look-at-eligibility-services-and-spending/.

407 MaryBeth Musumeci, Julia Foutz, Medicaid’s Role for Children with Special Health Care Needs Id.
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is critical to their ability to live independently in the community, and to be self-sufficient and economically
productive.4%®

We believe it is illogical and counterproductive to penalize people with disabilities as public charges simply for
using the non-cash benefits that Congress and the states have established to enable them to participate fully in
society and be self-sufficient. By so doing, the proposed rule fails to appreciate that people with disabilities often
need to rely on such programs precisely because they lack access to private insurance or full-time employment
due to “prejudice, antiquated attitudes, or the failure to remove societal and institutional barriers” recognized by
Congress in the Americans with Disabilities Act.*%®

(v) “The alien had previously been found inadmissible or deportable on public charge grounds.”

DHS provides no justification for why this should be a factor at all, let alone a heavily weighed negative factor.
This is an arbitrary addition to the statutory factors that serves no purpose except to deter individuals who might
conceivably be found to be a public charge from applying, for fear that such a finding would tarnish their future
efforts to obtain legal permanent resident status. Imagine two immigrants both applying for status, with exactly
the same income, employment history, age, family status, health condition and past use of public benefits.
Suppose that one of them had applied for status a few years back and had been found to be a public charge
because of their recent use of public benefits and low-income. DHS provides no valid explanation for why these
two immigrants should be treated differently today.

(2) Heavily weighed positive factors

(i) The alien's household has financial assets, resources, and support of at least 250 percent of the Federal Poverty

Guidelines for a household of the alien's household size; or (ii) The alien is authorized to work and is currently

employed with an annual income of at least 250 percent of the Federal Poverty Guidelines (FPG) for a household

of the alien's household size.

The Department proposes that income above 250 percent of the FPG be required to be counted as the single
heavily weighed positive factor. USCIS provides even less justification for the 250 percent of FPL threshold than
provided for the similarly arbitrary 125 FPG threshold used as a negative factor.

The proposed 250 percent FPL threshold disregards the fundamental meaning of public charge, as well as the
efforts and contributions of many workers. A standard of 250 percent of the FPL is nearly $63,000 a year for a
family of four -- more than the median household income in the U.S.*'° According to Bureau of Labor Statistics
(BLS) data, the seasonally adjusted annual mean wage for private, nonfarm occupations was less than $50,000 in
October, 2018 - below 250 percent FPL for a three-person household.*** Among production and nonsupervisory

408 Center on Budget and Policy Priorities, Aug. 29, 2017, Medicaid Works for People with Disabilities,
https://www.cbpp.org/research/health/medicaid-works-for-people-with-disabilities

40942 U.S.C. 12102(a)(2)

410 y.S. Census Bureau, Income and Poverty in the United States: 2017, 2018,
https://www.census.gov/library/publications/2018/demo/p60-263.html.

411 Byreau of Labor Statistics, Table A-1. Current and real (constant 1982-1984 dollars) earnings for all employees on private
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workers, mean wage was just over $40,000 - less than 250 percent FPL for a household of two.*'? Indeed, 61% of
recently admitted lawful permanent residents did not meet the 250% FPL threshold.*'?

Incorporating a 250 percent FPL income level as the single heavily weighed positive factor in the public charge test
would represent a fundamental change to U.S. immigration policy -- and our immigrant population. Migration
Policy Institute analysis found that only 39 percent of persons recently granted LPR status had incomes at or
above 250 percent FPL.*%*

The 250 percent threshold also does not appear in immigration law, disregards work, relies on circular reasoning,
has the perverse effect of discouraging people from supporting family members, and targets immigrants of color.
While the Department states that persons with incomes below 250% FPL are more likely to receive public
benefits, USCIS admits in footnote 583 that the differences in receipt of non-cash benefits between non-citizens
living below 125 percent of FPG and those living either between 125 and 250 percent of the FPG or between 250
and 400 percent of the FPG was not statistically significant.

Furthermore, the 250 percent threshold is based on circular reasoning: The only justification USCIS offers for this
arbitrary threshold is that families earning incomes below this level are more likely to receive public benefits - and
eligibility for public benefits is, of course, largely based on income. USCIS is essentially penalizing people multiple
times - based on not only on their income but on their credit history, access to private health insurance, and
potential need for programs like SNAP, Medicaid or housing assistance -- for the same reason: they have a low or
moderate income.

The proposed 250 percent of FPL income threshold would also favor white immigrants over people of color. Only
a little more than one-third (39 percent) of total recent LPRs had incomes above 250 percent of the FPL.**> And,
although more than half of immigrants from Europe, Canada and Oceania had incomes of at least 250 percent of
FPL, only one third or less of immigrants from Mexico and Central America, the Caribbean or Africa had incomes
at this level.*'® In other words, this threshold would likely result an immigration policy that favors white
immigrants from Europe rather than Latino and Black immigrants from Mexico and Central America, the
Caribbean or Africa.

Setting these income standards goes well beyond reasonable interpretation of the law and is in fact an attempt
to achieve by regulation a change to the immigration policy of the U.S. that the Administration has sought but

nonfarm payrolls, seasonally adjusted, 2018, https://www.bls.gov/news.release/realer.t01.htm.

412 Byreau of Labor Statistics, Table A-1. Current and real (constant 1982-1984 dollars) earnings for production and
nonsupervisory employees on private nonfarm payrolls, seasonally adjusted, 2018,
https://www.bls.gov/news.release/realer.t02.htm.

413 Randy Capps, et al, Gauging the Impact of DHS’s Proposed Public-Charge Rule on U.S. Immigration, Migration Policy
Institute, 2018, https://www.migrationpolicy.org/research/impact-dhs-public-charge-rule-immigration.

414 Randy Capps, et al, Gauging the Impact of DHS’s Proposed Public-Charge Rule on U.S. Immigration, Migration Policy
Institute, 2018, https://www.migrationpolicy.org/research/impact-dhs-public-charge-rule-immigration.

415 Randy Capps, et al, Gauging the Impact of DHS’s Proposed Public-Charge Rule on U.S. Immigration, Migration Policy
Institute, 2018, https://www.migrationpolicy.org/research/impact-dhs-public-charge-rule-immigration.

416 Randy Capps, et al, Gauging the Impact of DHS’s Proposed Public-Charge Rule on U.S. Immigration, Migration Policy
Institute, 2018, https://www.migrationpolicy.org/research/impact-dhs-public-charge-rule-immigration.
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that would require Congressional action-- and that Congress has chosen not to adopt.*Y’

(d) Treatment of cash assistance

In this section, DHS states that it will “consider as a negative factor any amount of cash assistance for income
maintenance, including Supplemental Security Income (SSI), Temporary Assistance for Needy Families (TANF),
State and local cash assistance programs that provide benefits for income maintenance (often called “General
Assistance” programs), and programs (including Medicaid) supporting aliens who are institutionalized for long-
term care, received, or certified for receipt” received before the effective date of the final rule. (Emphasis added.)
Under the 1999 guidance, only receipt of such benefits to the extent that an individual was primarily dependent
upon them for subsistence was taken into account. Since 1999, immigrants have relied upon this guidance -- it is
unacceptable to retroactively change the test so that receipt of a modest amount of benefits by someone with
other income sources would be held against them. The 1999 Guidance, in its entirety, should be applied to any
receipt of benefits prior to the effective date of the final rule.

Proposed section 212.23: Exemptions and waivers for public charge ground of inadmissibility

We believe this section accurately captures the exemptions and waivers for the public charge ground
inadmissibility. However, much more work is needed to ensure that immigrant communities and service providers
are aware of these exemptions.

Proposed section 212.24: Valuation of monetizable benefits

Although the rule appears intended to focus only on receipt of benefits by the individual applicant, in many
respects it will hurt the entire family. The regulatory text isn’t crystal clear on this point and will cause confusion,
fear, administrative burdens on social services agencies. More fundamentally, families are highly likely to avoid
seeking these services if they believe it could put any of them at risk.

Proposed section 213: Public charge bonds

At FR 21220, the Department invites comments about the public bond process in general. The use of public charge
bonds is impractical and would place an impossible burden on immigrant families. There is no evidence
demonstrating that public charge bonds will achieve the desired outcome of preventing people from becoming
dependent on government assistance. Years of reliance on monetary bonds in the criminal pretrial context has
demonstrated the critical importance of empirical study identifying both predictors and effective mitigators of
risk.*® Monetary bonds in the criminal pretrial context have been discredited as inefficient and unfair, lacking

417 5,354 (115th Congress), the RAISE Act, https://www.congress.gov/bill/115th-congress/senate-bill/354; and Statement of
President Donald J. Trump, August 2017, https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-
backs-raise-act/.

418 penise L. Gilman, To Loose the Bonds: The Deceptive Promise of Freedom from Pretrial immigration Detention, 2016,
https://www.repository.law.indiana.edu/cqgi/viewcontent.cqgi?article=11234&context=ilj.
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evidence that money motivates people to appear for court.**® Moreover, public charge bonds would necessarily
have a disparate negative impact on minorities, including U.S. citizens, as financially-based pretrial detention

systems have had.*?

Additionally, studies show that bonds cause long-term hardship and increase the likelihood of financial
instability.*?! Public charge bonds are even more likely to cause long-term hardship, given the indefinite life of the
bond.*?? Families will face years of annual fees, non-refundable premiums, and liens on the homes and cars put up
as collateral charged by for-profit surety companies and their agents.*®> Moreover, the indefinite term and
extremely broad and vague conditions governing breach only heightens the risk of exploitation by for-profit
companies managing public charge bonds. Impoverishing immigrants and their families will make them more, not
less, likely to need assistance. Moreover, at 83 FR 51222, DHS states its intent to require surety bonds, rather
than allow for cash or cash equivalent to be placed in escrow. This puts immigrants fully at the mercy of
commercial bond companies, who are likely to charge excessive fees, since immigrants will have no alternative to
purchasing such a bond. The cost to immigrants of acquiring such a bond (on top of the fees payable to DHS for
the posting, substitution, or canceling of a bond) are not included in the cost estimate for this rule.

While DHS creates a new market segment for commercial bond companies, it leaves states and localities,
responsible for regulating bond insurers and bond agents--including those issuing immigration detention bonds--
holding the bag for consumer protection. Many states already struggle to adequately regulate their current bond
industries.*** By expanding the market without any consideration for the increased burden on states and
localities, DHS imposes an unfunded mandate on state and local insurance and financial services regulators.

413 Gilman, To Loose the Bonds.

420 Color of Change, ACLU, Selling Off Our Freedom: How insurance companies have taken over our bail system,
2017,https://d11gn0ip9m4eig.cloudfront.net/images/059 Bail Report.pdf; The High Cost of Bail: How Maryland's Reliance
on Money Bail Jails the Poor and Costs the Community Millions, 2016,
http://www.opd.state.md.us/Portals/0/Downloads/High%20Cost%200f%20Bail.pdf; Vera Institute of Justice, Past Due:
Examining the costs and consequences of charging for justice in New Orleans, 2017, https://www.vera.org/publications/past-
due-costs-consequences-charging-for-justice-new-orleans.

421 Color of Change, ACLU, Selling Off Our Freedom; Pretrial Justice Institute, Pretrial Justice: What Does It Cost? Pretrial
Justice: What Does It Cost?, 2017,
https://university.pretrial.org/HigherLogic/System/DownloadDocumentFile.ashx?DocumentFileKey=4c666992-0b1b-632a-
13cb-b4ddc66fadcd&forceDialog=0.

422 Both leaked drafts of the proposed regulation revise the current regulations to eliminate the automatic cancellation of the
public charge bond upon naturalization, death, or permanent departure. See 8 C.F.R. § 103.6(c)(1). Instead, DHS seeks to
impose an affirmative obligation on the immigrant or obligor to request the cancellation of the bond upon naturalization,
death, or permanent departure. Most LPRs are not eligible to naturalize until at least five years after becoming an LPR, and
many more are unable to naturalize for longer than that for a variety of reasons.

423 Selling Off Our Freedom; High Cost of Bail; Past Due; UCLA School of Law Criminal Justice Reform Clinic, The Devil in the
Details: Bail Bond Contracts in California, 2017, https://static.prisonpolicy.org/scans/UCLA Devil%20 in_the Details.pdf;
Brooklyn Community Bail Fund, License & Registration, Please...An examination of the practices and operations of the
commercial bail bond industry in New York City, 2017,
https://staticl.squarespace.com/static/5824a5aa579fb35e65295211/t/594¢39758419¢243fdb27cad/1498167672801/NYCBa
iIBondReport ExecSummary.pdf.

424 Selling Off Our Freedom, at 34-37; Jessica Silver-Greenberg, Shaila Dewan, When Bail Feels Less Like Freedom, More Like
Extortion, New York Times, 2018, https://www.nytimes.com/2018/03/31/us/bail-bonds-
extortion.html?mabReward=CTM4&recid=12eCxx0XJ509HkP8Jk98Q8kEubA&recp=3&action=click&pgtype=Homepage&regio
n=CColumn&module=Recommendation&src=rechp&WT.nav=RecEngine.
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Proposed section 214: Nonimmigrant Classes and proposed section 248: Change of Nonimmigrant classification

The Department’s proposal to require a public charge assessment of applicants to extend/change status is
unnecessary and a waste of USCIS resources. Under the proposed rule, USCIS would be required to conduct public
charge assessments of an estimated 511,201 individuals seeking an extension or change of nonimmigrant status
each year. In each of these cases, USCIS would have discretion to require the applicant to submit Form 1-944,
Declaration of Self-Sufficiency. In key respects, this is duplicative of work done by the Department of State (DOS)
and U.S. Customs and Border Protection (CBP). Consular offices already conduct public charge assessments of
most nonimmigrants when processing their visas, and CBP conducts an admissibility determination when

> Requiring these forms would be burdensome to the applicants

processing nonimmigrants at the port of entry.*
for change/extension of status, but also to USCIS, which would delay the processing of status for both these

individuals and others.

In addition, many nonimmigrant classifications require the applicant to prove they can support themselves
financially. F-1 and M-1 students, for example, must provide evidence of “sufficient funds available for self-
support during the entire proposed course of study.”**® B-1 and B-2 tourists also need to show that they have
adequate means of financial support during the course of their stay in the U.S.**” Meanwhile, by definition, most
employment-based nonimmigrant visas mandate sponsorship and compensation by employers. Financial stability
is therefore already built into most nonimmigrant visa categories. Given these existing safeguards, any investment
of USCIS resources to assess nonimmigrants on public charge would be an unnecessary administrative burden
assumed by an already overstretched agency.

This proposal is yet another example of a needlessly restrictive and bureaucratic process imposed by the current
administration that has fostered a growing perception among foreign nationals that the U.S. has become an
undesirable destination. The proposed rule will reinforce that view, damaging the long-held perception of the U.S.
as a country of welcome and chilling international travel and commerce.

Proposed section 245: Adjustment of Status to that of a Person Admitted for Permanent Residence

The proposed rule would require the agency to process Forms 1-944, Declaration of Self-Sufficiency, in connection
with an estimated 382,264 adjustment of status applications annually. CLASP strongly opposes the requirement of
this overly broad form which will be an impossible burden for many applicants and will deepen existing processing
delays.

The draft form 1-944 instructions direct individuals to provide documentation if they have ever applied for or
received the listed public benefits in the form of “a letter, notice, certification, or other agency documents” that
contain information about the exact amount and dates of benefits received.*?® This requirement includes no limit

425 Department of State, 9 FAM 302.8; https://fam.state.gov/fam/09fam/09fam030208.html.

426 USCIS, Students and Employment (Feb. 6, 2018); Noncitizen Eligibility for Federal Public Assistance: Policy Overview.
427 Department of State, Visitor Visa, https://travel.state.gov/content/travel/en/us-visas/tourism-visit/visitor.html.

428 .S Citizenship and Immigration Services, Instructions for Declaration of Self-Sufficiency, 2018,
https://www.regulations.gov/document?D=USCIS-2010-0012-0047.
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on the amount or duration of benefits. The form also includes no provision limiting information required to
benefits received after effective date of final rule. Furthermore, the form requires information that may not be
contained in typical agency notices. With no time limit, it’s likely that applicant may no longer have old notices
and will need to contact the agency that administered the benefit to obtain a copy. In many cases this will require
a special request to the agency to prepare an individualized letter. This will generate a huge workload for agencies
and may require access to information that has been archived from no longer functional eligibility systems that
have been replaced.

The proposed 1-944 form will also be burdensome for individuals who must track down documentation of past
receipt of benefits. Interactions with government agencies that administer benefit programs like SNAP and
Medicaid can be incredibly time-consuming. For example, one study that found the average food stamp
application took about five hours of time to complete, including two trips to a food stamp office.*?° The
Department’s estimate that it will only take applicants 4 hours and 30 minutes to file Form |-944 and to receive
certified documents is both inaccurate and out of touch with the burdens that benefit recipients face when
interfacing with state and local agencies.

Requiring a Declaration of Self-Sufficiency for immigrants seeking adjustment of status to lawful permanent
residence would consume significant U.S. Citizenship and Immigration Services (USCIS) resources and deepen
existing delays in immigration benefit form processing. The Department’s time estimate for completing the 1-944
purportedly includes “the time for reviewing instructions, gathering the required documentation and information,
completing the declaration, preparing statements, attaching necessary documentation, and submitting the
declaration.” However, this appears to be grossly underestimated. In addition to preparing the form and
gathering supporting documentation from agencies which provided public benefits to an applicant at any time in
the past, the time spent by lawyers to advise, document and fill out forms will increase significantly. Lawyers must
assess every factor in the rule that might impact the public charge assessment.

These operational demands would be levied upon an agency that already suffers profound capacity shortfalls.
With nearly 6 million pending cases as of March 31, 2018, DHS has conceded that USCIS lacks the resources to
timely process its existing workload.**° In fact, processing times for many of the agency’s product lines has

doubled in recent years.*!

Processing delays upend the lives of immigrants and their U.S. citizen families. Lengthy wait times can result in
applicants losing their jobs, thus depriving their families—including families with U.S. citizen children—of income

429 Julia Isaacs, The Costs of Benefit Delivery in the Food Stamp Program, Brookings Institution, 2008,
https://www.brookings.edu/wp-content/uploads/2016/06/03_food_stamp_isaacs.pdf.

430 USCIS, Data Set: All USCIS Application and Petition Form Types: Fiscal Year 2018, 2nd Quarter, 2018,
https://www.uscis.gov/sites/default/files/USCIS/Resources/Reports%20and%20Studies/Immigration%20Forms%20Data/All%
20Form%20Types/Quarterly All Forms FY18Q2.pdf; and DHS, Annual Report on the Impact of the Homeland Security Act on
Immigration Functions Transferred to the Department of Homeland Security, 2018,
https://www.uscis.gov/sites/default/files/reports-studies/Annual-Report-on-the-Impact-of-the-Homeland-Security-Act-on-
Immigration-Functions-Transferred-to-the-DHS.pdf.

431 USCIS, Historical National Average Processing Time for All USCIS Offices, 2018, https://egov.uscis.gov/processing-
times/historic-pt.
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essential to necessities like food and housing.**? Adjudication delays also lead to expiration of driver’s licenses,
which immigrants may rely upon to access banking, medical treatment, and other indispensable services, as well
as for transportation to school and work. Delays also prolong the separation of families dependent on case
approval for their reunion.

Despite the Department’s admission of USCIS’s inability to accommodate its current inventory, the proposed rule

would substantially increase the agency’s workload. This would, in turn, deepen USCIS case processing delays and
compound the resulting harm to the public through heightened job loss, food shortages, and family separation. In
short, the proposed rule will make an operational crisis appreciably worse, and immigrant families throughout the
country will suffer the consequences.

In conclusion, we urge DHS to withdraw the proposed regulation in its entirety. As anti-poverty experts, we
believe that the proposed changes will have profound and damaging consequences for the well-being and long-
term success of immigrants and their families. We encourage the Department to dedicate its efforts to advancing
policies that truly support economic security, self-sufficiency, and a stronger future for the United States by
promoting — rather than undermining — the ability of immigrants, their families and children, and their
communities to thrive.

Thank you for the opportunity to submit these comments.

Sincerely,

Wi At

Olivia Golden, Executive Director
Center for Law and Social Policy

432 American Immigration Lawyers Association (AILA), Deconstructing the Invisible Wall, 2018,
http://www.aila.org/infonet/aila-report-deconstructing-the-invisible-wall.

107


http://www.aila.org/infonet/aila-report-deconstructing-the-invisible-wall
http://www.aila.org/infonet/aila-report-deconstructing-the-invisible-wall
http://www.aila.org/infonet/aila-report-deconstructing-the-invisible-wall

APPENDIX I: CLASP’S CONTRIBUTORS TO OUR PUBLIC COMMENTS
Listed Alphabetically

Wendy Cervantes is a senior policy analyst at CLASP, where she works across the organization’s policy teams
to develop and advocate for policies that support low-income immigrants and their families. As a member of
the child care and early education team, she also focuses on improving access to these programs for children
of immigrants and children of color. Ms. Cervantes is an expert on the cross-sector policy issues that impact
children of immigrants, including family economics, child welfare, immigration, education, healthcare, and
human rights. Prior to joining CLASP, Ms. Cervantes was vice president of immigration and child rights at First
Focus, where she led the organization’s federal policy work on immigration and established the Center for the
Children of Immigrants. She also served as director of programs at La Plaza, a Latino community-based
organization in central Indiana, where she oversaw the implementation and evaluation of education, health,
and social service programs. Earlier in her career, Ms. Cervantes worked at the Annie E. Casey Foundation
where she managed the national immigrant and refugee families and the District of Columbia portfolios. She
also has experience as a community organizer and an adult ESL instructor. Ms. Cervantes currently serves on
the advisory board of the Center on Immigration and Child Welfare and the Board of Welcome.US. She
previously served on the steering committee of the U.S. Campaign for Ratification of the UN Convention on
the Rights of the Child. In 2011, she was selected as an ALL IN fellow with the National Hispana Leadership
Institute. The proud daughter of Mexican immigrants, Ms. Cervantes holds an M.A. in Latin American studies
and political science from the University of New Mexico and a bachelor's in communications from the
University of Southern California.

Rosa M. Garcia is a senior policy analyst with CLASP's Center for Postsecondary and Economic Success, where
she works to expand access to postsecondary opportunities and career pathways for low-income students,
low-skilled adults, students of color, and immigrants. Rosa also works across CLASP’s policy teams to help
advance CLASP’s racial equity agenda. Prior to joining CLASP, Rosa worked to promote access, affordability,
equity and diversity, and student success in higher education through her roles as a public servant and
advocate at the federal, state, and local level. Her previous positions include Deputy Chief of Staff/Legislative
Director to a senior member of the Congressional Hispanic Caucus, Executive Director of Legislative Affairs at
the Hispanic Association of Colleges and Universities (HACU), Special Assistant/Legislative Aide to a County
Councilmember in Montgomery County, Maryland and a gubernatorial appointment to the Maryland State
Board of Education. Rosa has also worked at the Mexican American Legal Defense and Educational Fund
(MALDEF), the U.S. Census Bureau, and the Morris K. Udall Foundation. Early in her career, Rosa served as an
Assistant Dean of Admission at Wesleyan University and Swarthmore College, where she worked to increase
the representation of students of color on campus. As an educator, Rosa has provided academic counseling,
coaching and mentoring to low-income students, immigrants, and students of diverse backgrounds and taught
underserved youth and adult learners in various educational settings.

Olivia Golden is CLASP's executive director. An expert in child and family programs at the federal, state, and
local levels, she has a track record of delivering results for low-income children and families in the nonprofit
sector and at all levels of government. During the eight years she served as Commissioner for Children, Youth,
and Families and then as Assistant Secretary for Children and Families at the U.S. Department of Health and
Human Services (1993-2001), Ms. Golden was a key player in expanding and improving Head Start and
creating Early Head Start, implementing landmark welfare reform, tripling the level of funding for child care,
and doubling adoptions from foster care. As an Institute fellow at the Urban Institute from 2008 to 2013, Ms.
Golden spoke, wrote, and led major initiatives on poverty and the safety net, families' economic security and
children's well-being. She brings to CLASP the leadership role in a major multi-state initiative, Work Support
Strategies, which provides six states with the opportunity to design, test, and implement reforms to improve
low-income working families' access to health reform, nutrition assistance, and child care subsidies.
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Under her leadership from 2001 to 2004, the D.C. Children and Family Services Agency emerged from federal
court receivership and markedly improved the lives of children in the District. Her book Reforming Child
Welfare [2009] melds this experience with original research to recommend policy, practice, and leadership
strategies to improve outcomes for very vulnerable children and their families. During 2007, she oversaw the
management of all state government agencies as New York's director of state operations. She was also
director of programs and policy at the Children's Defense Fund (1991-1993), a lecturer in public policy at
Harvard University's Kennedy School of Government at (1987-1991), and budget director of Massachusetts's
Executive Office of Human Services (1983-1985). Her book, Poor Children and Welfare Reform [1992], draws
lessons from welfare programs around the country that tried to make a difference to families by serving two
generations, both parent and child. Ms. Golden holds a doctorate and a master's degree in public policy from
the Kennedy School of Government at Harvard, where she earned a B.A. in philosophy and government.

Tanya L. Goldman is a senior policy analyst/attorney with CLASP’s job quality team. Ms. Goldman focuses on
policy solutions that improve job quality for workers, strengthen worker protections, and increase economic
security for low-income working families. She brings expertise in the strategic enforcement of workplace labor
standards. Prior to joining CLASP, Ms. Goldman had several positions in the federal government focused on
protecting and upholding labor and employment laws. She worked at the U.S. Department of Labor, first as
the Deputy Chief of Staff and Senior Policy Advisor to the Administrator of the Wage and Hour Division,
focusing on strategic enforcement and protection of workers’ labor standards. She also served as an
Administrative Appeals Judge, issuing decisions in cases arising under a wide range of worker protection
laws. Before working at the U.S. Department of Labor, Ms. Goldman prosecuted violations of federal
employment laws at the U.S. Equal Employment Opportunity Commission. Early in her career, Ms. Goldman
clerked for a federal judge and taught at Tulane University Law School. An adjunct professor at the
Georgetown University Law Center, Ms. Goldman holds an undergraduate degree from Stanford University
and a law degree from Harvard Law School.

Madison Hardee is a senior policy analyst/attorney at CLASP, where she focuses on issues affecting access to
health care and public benefits for immigrants and mixed-status families. Ms. Hardee co-leads the Protecting
Immigrant Families, Advancing Our Future Campaign in collaboration with the National Immigration Law
Center. Prior to joining CLASP, Ms. Hardee spent five years as an attorney with Charlotte Center for Legal
Advocacy, where she provided direct legal representation to low-income clients across public benefit
programs and saw first-hand how programs like Medicaid, SNAP and SSI reduce economic hardship, improve
health, and increase stability. She successfully challenged state agency decisions and identified several areas
for systemic advocacy. Working together with partner organizations, Ms. Hardee negotiated significant
changes to Medicaid and ACA eligibility policies, providing access to health care for tens of thousands of low -
income immigrants. Ms. Hardee holds a Juris Doctor from Tulane Law School and a bachelor’s degree in public
health from George Washington University. In 2016, she was presented with the New Leader in Advocacy
Award by the National Legal Aid and Defender Association.

Elizabeth Lower-Basch is director of CLASP's income and work supports team. Her expertise is federal and
state welfare (TANF) policy, other supports for low-income working families (such as refundable tax credits),
systems integration, and job quality. From 1996 to 2006, Ms. Lower-Basch worked for the Office of the
Assistant Secretary for Planning and Evaluation at the U.S. Department of Health and Human Services. In this
position, she was a lead welfare policy analyst, supporting legislative and regulatory processes and managing
research projects. She received a Master of Public Policy from Harvard University's Kennedy School of
Government.

Hannah Matthews is Deputy Executive Director for Policy. In this role, she provides leadership, strategic
guidance, and support for the organization’s policy and advocacy agenda. She is an expert on federal and state
child care and early education policies and cross-sector policies that affect young children, including children
of immigrants. Previously, Ms. Matthews was CLASP’s director of child care and early education. In that role,
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she advocated for public policies that advanced healthy child development, parent wellbeing, and family
economic stability. She was also a leader on improving access to quality child care and early education for
children of immigrants and children of color. Ms. Matthews is a nationally recognized expert on the federal
Child Care and Development Block Grant (CCDBG) and worked with advocates and policymakers nationally and
in states to improve child care subsidy policies for low-income children and families. Her work helped to
inform the 2014 reauthorization of CCDBG, its implementation in the states, and to secure the largest federal
funding increase in CCDBG’s history in 2018. Ms. Matthews also held policy analyst and senior policy analyst
roles at CLASP and served as a senior advisor on child care policy in the U.S. Department of Health and Human
Services in 2015. Prior to joining CLASP, she worked in research assistant positions at the National Assembly of
Health and Human Service Organizations, the Levitan Center for Social Policy Studies, and Voices for America's
Children. She also worked at Human Rights Watch. Ms. Matthews earned a bachelor's degree from The
George Washington University, and a master's degree in public policy from Johns Hopkins University.

Renato Rocha is a policy analyst within CLASP’s Income and Work Supports team. He focuses on issues
regarding work requirements and other related provisions across programs as well as access to public benefits
for immigrant families. Prior to CLASP, Renato was an economic policy analyst at UnidosUS (formerly National
Council of La Raza), where he conducted analysis of consumer protection, budget, tax, disaster relief, and
labor issues that impact the wellbeing of Latino and immigrant communities. Earlier in his career, Renato
engaged in efforts to promote comprehensive immigration reform and advocate for enforcement of
farmworker labor-protection laws at Farmworker Justice. In graduate school, he also had the opportunity to
work at the National Immigration Law Center, where he analyzed policy issues affecting deferred action
recipients. Renato holds a Master in Public Affairs from Princeton University’s Woodrow Wilson School of
Public and International Affairs and a B.A. in Politics from Occidental College. In 2013, Renato served as a
Fulbright Public Policy Initiative Fellow to Mexico.

Shiva Sethi is a research assistant for the child care and early education team at CLASP. He provides research
support and analysis on various early education issues. Before joining CLASP, Mr. Sethi interned in the U.S.
Department of State’s Office of Civil Rights and at the Santa Fe Institute. He also served as a resident advisor,
teaching assistant, and orientation leader during his undergraduate career. He recently graduated from the
University of North Carolina at Chapel Hill with a B.A. in economics and global studies.

Darrel Thompson is a research assistant with CLASP’s Income and Work Supports team. He provides research
support and analysis on various low-income and work support programs. Prior to joining CLASP, Darrel
interned at the Center on Budget and Policy Priorities and the Lou Frey Institute of Politics and Government.
He holds a bachelor’s degree in political science from the University of Central Florida.

Rebecca Ullrich is a policy analyst with CLASP's child care and early education team. She uses qualitative and
guantitative analysis to advocate for state and federal policies that support young children and their families.
Prior to CLASP, Ms. Ullrich was a policy analyst with the Center for American Progress' early childhood team.
In that capacity, she focused on the early childhood workforce, early intervention, and measures of quality in
early childhood programs. Ms. Ullrich holds a master’s degree in applied developmental psychology from
George Mason University as well as a bachelor’s degree in human development from Virginia Tech.
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