CLASP

Policy solutions that work for low-income people

January 26, 2018

Centers for Medicare & Medicaid Services
Department of Health and Human Services
7500 Security Boulevard

Baltimore, Maryland 21244-1850

Re: Proposal to Renew Kansas’ Section 1115 Demonstration Waiver Application
Dear Secretary Azar,

| am writing on behalf of the Center for Law and Social Policy (CLASP). CLASP is a national, nonpartisan, anti-
poverty nonprofit advancing policy solutions for low-income people. We work at both the federal and state
levels, supporting policy and practice that makes a difference in the lives of people living in conditions of
poverty. In particular, these comments draw on CLASP’s deep experience with Temporary Assistance for
Needy Families (TANF) and the Supplemental Nutrition Assistance Program (SNAP), two programs where
many of the policies proposed in this waiver have already been implemented — and been shown to be
significant barriers to low-income people getting and retaining benefits. These comments also draw on
CLASP’s experience in working with six states under the Work Support Strategies project, where these states
sought to dramatically improve the delivery of key work support benefits to low-income families, including
health coverage, nutrition benefits, and child care subsidies through more effective, streamlined, and
integrated approaches. From this work, we learned that reducing unnecessary steps in the application and
renewal process both reduced burden on caseworkers and made it easier for families to access and retain
the full package of supports that they need to thrive in work and school.

CLASP submits the following comments in response to the KanCare 2.0 1115 Demonstration Waiver
Amendment Application and raises serious concerns about the effects of the waiver, as proposed, on the
coverage and health outcomes of low-income Medicaid beneficiaries in Kansas. In particular, the policies
would have a dramatic and negative impact on access to care for vulnerable groups including deeply poor
parents (leading to negative effects for their children as well) and former foster care youth. This waiver takes
a big step backwards in coverage. We therefore believe that it is inconsistent with the goals of the Medicaid
program, notwithstanding the January 11, 2018 guidance from the Centers for Medicare and Medicaid
Services (CMS).

Medicaid plays a critical role in supporting the health and well-being of low-income adults and children.
Many work in low-wage jobs where employer-sponsored health care is not offered or is prohibitively
expensive. Others may have health concerns that threaten employment stability, and without Medicaid,
would be denied access to the medical supports they need to hold a job, such as access to critical
medications.

The Medicaid statute is clear that the purpose of the program is to furnish medical assistance to individuals
whose incomes are not enough to meet the costs of necessary medical care and to furnish such assistance
and services to help these individuals attain or retain the capacity for independence and self-care. States are



allowed in limited circumstances to request to “waive” provisions of the rule but the Secretary of Health and
Human Services (HHS) may only approve a project which is “likely to assist in promoting the objectives”* of
the Medicaid Act. A waiver that does not promote the provision of health care would not be permissible. This
waiver proposals’ attempt to transform Medicaid and reverse its core function will result in many adults
losing needed coverage, poor health outcomes, and higher administrative costs. There is an extensive and
strong literature that shows, as a recent New England Journal of Medicine review concludes “Insurance
coverage increases access to care and improves a wide range of health outcomes.”” This waiver is therefore
inconsistent with the Medicaid purpose of providing medical assistance and improving health and should be
rejected. Moreover, losing health coverage will also make achieving work and education goals significantly
more difficult for beneficiaries.

It is important to recognize that limiting parents’ access to health care will have significant negative effects
on their children as well. Children do better when their parents and other caregivers are healthy, both
emotionally and physically.®> Adults’ access to health care supports effective parenting, while untreated
physical and mental health needs can get in the way. For example, a mother’s untreated depression can
place at risk her child’s safety, development, and learning.* Untreated chronic illnesses or pain can contribute
to high levels of parental stress that are particularly harmful to children during their earliest years.’
Additionally, health insurance coverage is key to the entire family’s financial stability, particularly because
coverage lifts the burdens of unexpected health problems and related costs. These findings were reinforced
in a new study, which found that when parents were enrolled in Medicaid their children were more likely to
have annual well-child visits.°

In our specific comments below, we focus on two elements of the KanCare 2.0 proposal: work requirements
and time limits.

Work Requirements

Kansas is requesting to implement a work requirement for very low-income parents whose dependent
children are older than age six. Under the state’s proposal, single parents would have to work or participate
in countable activities for 20 or 30 hours minimum, depending on the age of their children. Two-parent
households would have to work 35 or 55 hours. The state is proposing a grace period of three months during
a 36 month period, which is too short of a time for people to obtain gainful employment. It is also unclear
whether the state is also proposing to implement a work requirement for former foster youth up to age 26
who are eligible for Medicaid under the Affordable Care Act (ACA).

CLASP strongly opposes work requirements for Medicaid beneficiaries and urges CMS to reject this request.
Work requirements—and disenrollment for failure to comply—are inconsistent with the goals of Medicaid
because they would act as a barrier to access to health insurance, particularly for those with chronic
conditions and disabilities, but also for those in areas of high unemployment, or who work the variable and
unpredictable hours characteristic of many low-wage jobs. In addition, while the purported goal of this
provision is to promote work, the reality is that denying access to health care makes it less likely that people
will be healthy enough to work. This provision would also increase administrative costs of the Medicaid
program and reduce the use of preventative and early treatment services, ultimately driving up the costs of
care while also leading to worse health outcomes.

The request for a work requirement is especially troublesome given Kansas’ extremely low income eligibility
limit for Medicaid for non-disabled adults. Non-disabled adults in Kansas are only eligible for Medicaid if they
are living in extremely deep poverty (38 percent of the poverty level, equivalent to $7,759.60 annually for a
family of three) and raising dependent children or if they are former foster youth under 26. These families
are facing enormous struggles to make ends meet, particularly after Kansas cut access to cash assistance and
food assistance for many of these families. Placing extra burdens on these for the adults to receive health



care is not only immoral but may actually make it harder for them to find and keep employment.

Section 1931 of the Social Security Act ensures Medicaid eligibility for adults with children who would have
been eligible for the Aid to Families with Dependent Children (AFDC) program according to 1996 income
guidelines, regardless of whether they currently receive cash assistance. Kansas’ request to implement a
work requirement for this population (if not a caregiver for a child over age six) would effectively eliminate
this guarantee of coverage. This request by Kansas appears to be in direct conflict with the law.

Work Requirements Do Not Promote Employment

Modeling the work requirement on Temporary Assistance for Needy Families (TANF) is misguided and short-
sighted. Lessons learned from other programs demonstrate that work requirement policies are not effective
in connecting people to living-wage jobs that provide affordable health insurance and other work support
benefits such as paid leave.” A much better focus for public policy is to develop skills training for jobs that are
in high demand and pay living wages, help people get the education they need to climb their career ladder
and foster an economy that creates more jobs.

Another consequence of a work requirement could be, ironically, making it harder for people to work. When
additional red tape and bureaucracy force people to lose Medicaid, they are less likely to be able to work.
People must be healthy in order to work, and consistent access to health insurance is vital to being healthy
enough to work.®? Medicaid expansion enrollees from Ohio® and Michigan'® reported that having Medicaid
made it easier to look for employment and stay employed. Making Medicaid more difficult to access could
have the exact opposite effect on employment that supporters of work requirements claim to be pursuing.

Administrators in Kansas may claim that work requirements in TANF and SNAP have “successfully” led to a
decrease in enrollment. The truth is that numerous policy changes, including a shorter lifetime time limit for
TANF, have led to significantly fewer people accessing basic safety-net services. In June 2011, 14,204
households in Kansas were receiving assistance from TANF. By July 2017 only 4,423 families were receiving
assistance. Food assistance shows a similar drop. 140,761 households were receiving food assistance in June
2011 and only 106,626 households received food assistance in July 2017."* However, during roughly the
same timeframe the percent of children living in deep poverty (below 50 percent of the poverty level) has
remained relatively consistent.'” This suggests that families are not improving their economic standing,
although they are no longer receiving TANF and SNAP assistance. This aligns with data that suggests those
who do leave TANF and SNAP are most likely to be employed in low-wage jobs with irregular hours, such as
restaurant and retail work. It’s important to note that these jobs typically do not offer health insurance. In
fact, in 2017 only 24 percent of workers with earnings in the lowest 10 percent of wages had access to
employer-sponsored insurance. Only 14 percent of workers with earnings in the lowest 10 percent of wages
participated in their employer offered insurance.®

A new report on Kansas TANF supports the above data that people who leave TANF do not leave due to
finding strong employment. **The report finds that in the year after leaving TANF only 8 percent of families
had earnings above the poverty line. The majority — 3 in 4 families — had earnings below 50 percent of the
federal poverty line, meaning they are living in “deep poverty” after they stop receiving assistance. The
numbers are similar for parents who leave TANF because they do not meet the work requirement. For those
families, close to 70 percent had no earnings or deep-poverty earnings four years after leaving TANF, and
only 17 percent of families had incomes above the poverty line. In the year after leaving TANF, the families’
median earnings were only 8 percent of poverty ($1,601), and that number only rose to 11 percent of
poverty ($2,175) four years after leaving TANF. Given this data, it is incredibly likely that work requirements
in Medicaid would leave families in the same economic position as TANF leavers — mostly in deep poverty,
but also without access to health care.



The waiver language states that the training and employment support available via TANF will also be
available to KanCare members subject to the work requirement. However, the state’s own data about TANF
employment support cast serious doubt on whether the program has the capacity to serve additional
Medicaid enrollees. In fiscal year 2016, only 931 families were counted as participating in TANF employment
activities. Of these families, 872—or nearly 94 percent—were in the “unsubsidized employment” category,
meaning they had obtained jobs and were working and not necessarily receiving any employment services
from the state (based on the numbers it is possible that some people are both working and in school).”

In fact, Kansas is serving so few people through the TANF employment support program that it is almost
inconceivable that will be able to absorb the number of Medicaid enrollees who will be subject to the work
requirement. For example, only 31 people were in the “job search” category and only 79 people were in the
“vocational education” category.'® The state’s suggestion that this program could serve the approximately
12,000 parents who will be subject to the Medicaid work requirement is simply unrealistic.'’”

Work Requirements Grow Government Bureaucracy and Increase Red Tape

The addition of a work requirement to Medicaid would add new red tape and bureaucracy to the program
and only serve as a barrier to health care for enrollees. Tracking work hours, reviewing proof of work, and
keeping track of who is and is not subject to the work requirement is a significant undertaking that will
require new administrative costs and possibly new technology expenses to update IT systems. Lessons from
other programs show that the result of this new administrative complexity and red tape is that eligible
people will lose their health insurance because the application, enrollment, and on-going processes to
maintain coverage are too cumbersome.

Work Requirements Do Not Reflect the Realities of Our Economy

Work requirements do not reflect the realities of today’s low-wage jobs. For example, seasonal workers may
have a period of time each year when they are not working enough hours to meet a work requirement and
as a result, will churn on and off the program during that time of year. Or, some may have a reduction in
their work hours at the last minute and therefore not meet the minimum numbers of hours needed to retain
Medicaid. Many low-wage jobs are subject to last-minute scheduling, meaning that workers do not have
advance notice of how many hours they will be able to work.'® This not only jeopardizes their health
coverage if Medicaid has a work requirement but also makes it challenging to hold a second job. If you are
constantly at the whim of random scheduling at your primary job, you will never know when you will be
available to work at a second job. This would lead to greater “churn” in Medicaid as people who become
disenrolled reapply and enroll when they meet the work requirements.

Work Requirements Will Harm Persons with Illiness and Disabilities

Many people who are unable to work due to disability or iliness are likely to lost coverage because of the
work requirement. Although Kansas is proposing to exempt individuals who receive Supplemental Security
Income (SSI) for a disability, in reality, many people are not able to work due to disability even if they do not
receive SSI. A Kaiser Family Foundation study found that 36 percent of unemployed adults receiving
Medicaid—but who are not receiving Disability/SSI—reported illness or disability as their primary reason for
not working.™ In Kansas, this rate increases to 42 percent. And, an Ohio study found that one-third of the
people referred to a SNAP employment program that would allow them to keep their benefits reported a
physical or mental limitation. Of those, 25 percent indicated that the condition limited their daily activities,*
and nearly 20 percent had filed for Disability/SSI within the previous two years. Additionally, those with
disabilities may have a difficult time navigating the increased red tape and bureaucracy put in place to



administer a work requirement. The end result is that many people with disabilities will, in fact, be subject to
the work requirement and be at risk of losing health coverage.

Those who are unable to work due to illness will also be harmed by this proposal. Several chronic conditions
can inhibit someone’s ability to work, and the language in the waiver proposal makes no acknowledgment of
these situations. For example, depression is widespread among poor and low-income mothers and up to 50
percent of these mothers experience chronic or recurrent depression. In addition to having negative
consequences for children, maternal depression also affect’s a mother’s ability to get and keep work.*
Eliminating health coverage for someone in this position has only negative consequences for the mother, the
family and society. There is no gain from eliminating health coverage for a mother who is unable to work due
to mental illness. The waiver language also does not address illness that requires ongoing treatment, such as
dialysis or another chronic illness. This means that someone on Medicaid and undergoing treatment would
be cut off after three months if they did not meet the work requirement. Another population that will be
harmed by this proposal is people undergoing substance use treatment and leaving treatment. The state’s
own data in the waiver document show that fewer than half of people leaving substance use treatment are
employed. When considering a work requirement for this population (assuming some are very low-income
parents), the data provided by Kansas lead to the assumption that at least 60 percent of people leaving
substance use treatment would lose their health insurance due to unemployment. This is likely to reduce
their overall stability in life and may contribute to future substance abuse.

For all the reasons laid out above, the state should reconsider their approach to encouraging work. If Kansas
is serious about encouraging work and helping people move into jobs that allow for self-sufficiency (and
affordable employer-sponsored insurance) the state would be committed to ensuring that all adults have
access to health insurance in order to ensure they are healthy enough to work. Instead, the state is asking to
place additional barriers between the state’s most vulnerable families and their health care.

Failure To Follow CMS Guidance

On January 11, 2018, CMS issued guidance to State Medicaid Directors on considerations for states pursuing
or considering to pursue 1115 waivers with work and community engagement requirements. As noted
above, CLASP disagrees with CMS’ claim that such waivers are consistent with the goals of Medicaid.
However, even if this guidance is assumed valid, Kansas has failed to comply with several elements of the
guidance in its waiver application. This adds to the growing list of reasons that CMS should reject this waiver
proposal.

CMS suggests that states align their Medicaid requirements with SNAP and TANF. Kansas proposes to align
Medicaid work requirements with TANF but fails to address SNAP. The proposal does not specify that
persons exempt from or complying with the SNAP time limit (“ABAWD” time limit) will be deemed in
compliance with the Medicaid work requirement. As such, the state should include SNAP alignment in its
exemptions and compliance policy.

Additionally, the state fails to include in its proposal information regarding its plans for complying with the
requirements of the Americans with Disability Act, as required by the CMS guidance CMS explicitly requires
states to describe how they will help enrollees with a disability, as defined by the ADA, meet work
requirements. Kansas does not address the needs of this population and how the state will ensure their
rights are protected and they are not wrongly denied access to health care. The state also fails to include
information on how they will make reasonable accommodations for persons with addiction.

Kansas also fails to incorporate CMS guidance on addressing market forces and structural barriers that may
impede enrollees’ ability to meet the work requirement. The state fails to describe its plan for assessing and
addressing issues, such as the local employment market or lack of viable transportation that may prevent



individuals from complying with the requirement.

CMS guidance clearly states that states are required to “describe strategies to assist beneficiaries in meeting
work and community engagement requirements and to link individuals to additional resources for job
training or other employment services, child care assistance, transportation, or other work supports to help
beneficiaries prepare for work or increase their earnings.” Kansas’ proposal fails to meet this requirement of
CMS. Should Kansas implement their proposed work requirement, providing adequate supports such as child
care and transportation will be critical. Child care will be especially important since caregivers are only
exempt if they are caring for a dependent under age six, a person with a disability, or certain seniors on
KanCare. The criteria for caretaker exemptions is insufficient. Children older than six also need safe, reliable
and affordable child care in order for their parents to work, particularly before and after school, on
weekends, and during school breaks. Low-income workers are the most likely workers to face irregular work
hours, including on-call shifts and unstable schedules. Low estimates are that about 10 percent of the
workforce is assigned to irregular and on-call work schedules. Finding child care during these irregular work
hours can be particularly difficult.??

More than a third (36 percent) of children receiving child care assistance in Kansas are between the ages of
6 and 13.% Without child care assistance, many of these families would have few options for safe, affordable
care during out-of-school time. School-age programs and providers not only offer enrichment opportunities
for low-income children that can improve their chance of succeeding in school but also ensure their safety
and well-being and decrease the potential of risky behavior.> Yet, Kansas currently only provides child care
assistance to eight percent of income-eligible children,? which raises significant concerns about the state’s
ability to provide child care assistance for additional persons who would be subject to the work requirement.

Furthermore, limiting exemptions to caretakers of certain seniors on KanCare ignores the reality that many
families are caring for senior family members. This is time-consuming care that often requires caregivers to
decrease work hours or leave the workforce, and often this care is preventing or delaying the senior from
using Medicaid services.

Implementing a Medicaid work requirement without a credible plan for addressing, caretakers of seniors,
child care and other work supports is creating a false promise and leaving Medicaid enrollees with no true
way to meet the state’s proposed work requirement.

Time Limits

Above and beyond the work requirements, Kansas proposes to impose time limits on participants EVEN if
they are working or otherwise meeting the work requirements. Members who meet the work requirement
will be limited to a total of 36 months of Medicaid coverage during their lifetime. All of the above reasons
that work requirements are ill-conceived are also true for a time limit. However, a time limit goes further by
assuming that people will not be in poverty for more than three years of their adult life. Kansas already has
an extremely limited health insurance safety-net for adults, and the addition of a time limit further
eviscerates the safety-net, leaving it practically non-existent for adults.

Proposing a time limit on access to health care is perhaps the most extreme and immoral request of all.

The imposition of a lifetime time limit on Medicaid implies that people are able to quickly move out of deep
poverty and into employment that offers affordable employer-sponsored insurance (ESI). Unfortunately, this
is simply not the reality of many jobs in America. Only 49 percent of people in this country receive health
insurance through their jobs — and only 16 percent of poor adults do s0.?° The reality is that many low-wage
jobs, particularly in industries like retail and restaurant work, do not offer ESI, and when they do, it is not
affordable.”’



Low-wage work in America does not fit into the “9 to 5” conception that many politicians and state
administrators have of work. About half of low-wage hourly workers have schedules outside the traditional
Monday-Friday, 9-5 routine and are patching together two or more part-time jobs to support their families.?®
Frequently, they aren’t getting traditional employment benefits (such as health insurance) that middle- and
upper-income Americans receive with their jobs. Recent data show that 5 million workers reported working
part-time, despite wanting full-time jobs.?® Involuntary part-time work is a symptom of the low-wage labor
market that makes it difficult for people to gain economic security. People working multiple part-time jobs or
in the gig economy are particularly unlikely to have access to employer-provided insurance.

This population needs a medical safety-net in order to stay healthy enough to remain in the workforce.
Unfortunately, the Governor of Kansas has vetoed the legislature’s will to expand Medicaid to provide this
very safety-net. This request to add a lifetime time limit to Medicaid is another immoral action by the
Administration.

A lifetime limit incentivizes people to enroll in Medicaid only when they are sick, rather than using their
limited months during times when they are well. This will have negative consequences for enrollees and for
the program. People will not receive preventative care, early treatment for new illnesses, or consistent
treatment of chronic diseases. As a result, when people are enrolled in Medicaid their health costs will be
high. For all these reasons, the request for a lifetime limit is contradictory to all the rhetoric in the waiver
proposal about social determinants of health.

Once someone reaches the 36-month lifetime limit, they will have no medical safety-net left for future crises
or hard economic times. Even if they would later qualify for an exemption to the time limit, they are unlikely
to know that they are eligible if they have previously been turned away by the state.

Placing a time limit on parents’ coverage will also have negative implications for their children’s coverage and
health. Research repeatedly demonstrates that children are more likely to have health insurance when their
parents have health insurance. New research shows that when parents have insurance their children are
more likely to receive annual check-ups and well child visits.*>° Limiting parents’ coverage will have a trickle-
down effect on children’s coverage—children will become uninsured and will be less likely to receive annual
check-ups and well-child visits.

There is no possible justification for claiming that a time limit will in any way further a purpose of Medicaid.
This is solely an attempt to reduce the number of people receiving Medicaid and cut spending.

CLASP notes that Kansas did not include financing and budget neutrality documents for the state public
comment period. This lack of transparency is unfortunate and did not provide stakeholders with all the
information they needed to comment fully.

CMS should also consider whether Kansas took the public comment period in the state seriously. Kansas says
in their waiver to CMS that the greatest number of written comments they received were related to the work
requirement with many requests to withdraw the waiver. The state’s response is that no changes were made
as a result of these changes. The state said the same thing about the comments received about the time
limit. Ignoring the majority of public comments is counter to the intent of the public comment process.

The reasons above make it clear that a work requirement and a lifetime limit on Medicaid coverage is not
only immoral but also not in the best interest of low-income Kansans and the state. HHS should reject these
components of the KanCare 2.0 plan and re-evaluate how Kansas can achieve their stated goal of promoting
employment and independence.



Thank you for your consideration of CLASP’s comments. Please contact Suzanne Wikle (swikle@clasp.org)
with questions.
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